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The Revenue Act of 1942 


By W. H. DAVIDSON 
(New York Office) 


The provisions of the Revenue 
Act of 1942 are in the form of 
Amendments to the Internal Reve- 
nue Code. Except in the case of 
specific exceptions, they apply to 
taxable years beginning after De- 
cember 31, 1941. 

This article endeavors to set 
forth in condensed form the more 
important changes in the Code 
which resulted from the amend- 
ments made by the 1942 Act. 


Corporation Tax Rates 
and Computation 


Under prior law, the excess profits 
tax was first computed at graduated 
rates on the “‘adjusted excess profits 
net income,” representing the “ex- 
cess profits net income’ less the 
sum of the specific exemption of 
$5,000, the excess profits credit, and 
the ‘‘unused excess profits credit” 
of prior years. The excess profits 
tax as so computed was allowed as 


a deduction from net income in com- 
puting the normal tax and surtax. 

Under the new law, the portion 
of the income which is subject to 
excess profits tax is not subject to 
normal tax or surtax. The excess 
profits tax is a flat 90 per cent of the 
adjusted excess profits net income 
(subject to the limitation indicated 
below) with a postwar refund of 10 
per cent of the excess profits tax. 
The normal tax and surtax are com- 
puted on the remainder of the in- 
come, after deducting the income 
which is subject to excess profits 
tax. The normal tax rate is 24 per 
cent where the normal-tax net in- 
come exceeds $50,000, and the sur- 
tax rate is 16 per cent where the 
surtax net income exceeds $50,000. 
The combined normal tax, surtax 
and excess profits tax cannot exceed 
80 per cent of the surtax net income. 

The corporation taxes are com- 
puted as follows, using illustrative 
figures: 


Table I—ExXcEss PROFITS TAX 
1. Excess profits net income (as defined in section 711) 


Less: 
2. Specific exemption 


3. Excess profits credit (based on invested 


capital or prewar base period earnings) . . 


500,000 


4. Unused excess profitscredit (fromprior years) 100,000 


7. Excess profits tax (90 per cent of item 6)............... 


“$295,000 
. $ 265,500 
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Table II—NORMAL TAX 


1. Net income, as defined in the statute (gross income, less 
IN io ae piss oe tian erd.d bahawmens $1,000,000 
2 Less, Interest on partially exempt federal securities. 25,000 
6 gas Fou ened we yaw aoe awnK a ares 975,000 
4. Less, Adjusted excess profits net income (item 6 of 
IIIS icy cia gd ue wae ai wk eeeaon 295,000 
Bi cu ictaatiectiataieteniehs edicts Toate kee aaah ae ae ee aa Sa 680,000 
6. Less, Dividends received credit (85 per cent of do- 
mestic dividends received, but not in excess of 85 
SS | rer ae ee 50,000 
Bs I I EI ko cdo nach bacvseeecsser<abus $ 630,000 
8. Normal tax (24 per cent of item 7)........ . §$ 151,200 


For computations with normal- 
tax net incomes of not more than 


Normal-Tax Net Income 


0—$ 


Where the normal-tax net income 
exceeds $25,000 but does not exceed 
$50,000, the normal tax is $4,250 


Sey 
$ 5,000—$20,000............. 
$20,000—$25,000............. 


Be 





$25,000, the normal tax rates are 
the same as under prior law: 


Rates of Tax Normal Tax 
one 15 per cent $ 750 
an ae: 17. Do 2,550 
epee: 19 Do 950 
$4,250 


plus 31 per cent of the normal-tax 
net income in excess of $25,000. 


Table ITI—SuURTAX 


— 


. Net income, as defined in the statute (which includes par- 
tially exempt interest)........ 


$1,000,000 


2. Less, Adjusted excess profits net income (item 6 of 


Table I above)........... 


4. Less: 


__ 295,000 
705,000 


Dividends received credit (85 per cent of 
domestic dividends received, excluding 
dividends received on public utility pre- 
ferred stocks, but not in excess of 85 per 


cent of line 3).... 


5. In the case of a public utility, dividends 


$50,000 


paid on cumulative preferred stock is- 


sued prior to October 1, 1942......... 


for) 


. Corporation surtax net income 


~] 





. Surtax (16 per cent of item 6)... 


60,000 


___ 110,000 
‘$595,000 
$95,200 
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When the corporation surtax net 
income does not exceed $25,000, 
the surtax rate is 10 per cent. When 
the corporation surtax net income 
exceeds $25,000 but does not exceed 
$50,000, the surtax is $2,500 plus 
22 per cent of the amount of surtax 
net income over $25,000. 


80 PER CENT OVER-ALL LIMITATION 


As previously noted, the com- 
bined normal tax, surtax and excess 
profits tax is limited to 80 per cent 
of the surtax net income. The 
limitation operates to reduce the 
excess profits tax that otherwise 
would be payable. In other words, 
the excess profits tax is the lesser of: 
(a) 90 per cent of the adjusted 
excess profits net income, or (b) an 
amount which when added to the 
normal tax and surtax equals 80 
per cent of the corporation surtax 
net income. For this purpose the 
corporation surtax net income is 
computed without reduction for the 
adjusted excess profits net income 
(item 2 in Table III). The penalty 
tax imposed by section 102 on earn- 
ings accumulated to avoid surtax on 
shareholders is not included in the 


taxes subject to the 80 per cent 
limitation. 

Using the figures previously em- 
ployed for illustration, the corpo- 
ration surtax net income (item 6, 
Table III) amounts to $595,000. 
Adding back the adjusted excess 
profits net income (item 2, Table 
III) amounting to $295,000, the 
base amount for computing the 80 
per cent limitation would be 
$890,000. The excess profits tax 
cannot exceed the difference be- 
tween (a) $712,000 (80 per cent of 
the above stated $890,000) and (b) 
the sum of the normal tax and 
surtax. 

Assume that the total of the 
specific exemption, the excess profits 
credit and the unused excess profits 
credit were $100,000, instead of 
the $605,000 shown on line 5 of 
Table I. The adjusted excess profits 
net income would be $800,000. 
The normal tax would be $30,000, 
or 24 per cent of [$1,000,000— 
($25,000 + $800,000 + $50,000)]. 
The surtax would be $14,400, or 16 
per cent of [$1,000,000— ($800,000 
+ $110,000)]. The excess profits 
tax would be computed as follows: 


Limitation, 80 per cent of corporation surtax net income before 


deducting adjusted excess profits net income 


Less: 
Normal tax 
Surtax 


TCL eoCeCe ec eee cee ce eee ee eee ee ee re 


$712,000 


chines eernnaee $30,000 


14,400 44,400 
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If it were not for the limitation 
the excess profits tax on the last 
assumption would be $720,000 [90 
per cent of ($900,000 — $100,000)]. 


DEDUCTION OF ADJUSTED EXCESS 
PROFITS NET INCOME 


As indicated in Table II and 
Table III, the adjusted excess 
profits net income is deducted in 
arriving at normal-tax net income 
and corporation surtax net income. 
In some cases the excess profits tax 
is not measured by the entire ad- 
justed excess profits net income. In 
such cases, in lieu of deducting the 
adjusted excess profits net income 
there is allowed as a deduction the 
amount of which the excess profits 
tax is 90 per cent, that is, 100 /90ths 
of the excess profits tax. 

Such cases are (1) where there are 
abnormalities in income of the tax- 
able year under section 721; (2) 
corporations completing contracts 
under the Merchant Marine Act 
(section 726); (3) corporations en- 
gaged in mining strategic minerals 
(section 731); and corporations 
with income from long-term con- 
tracts [section 736 (b) ]. In com- 
puting 100/90ths of the excess 
profits tax, such excess profits tax 
is before applying the foreign tax 
credit or the 80 per cent overall 
limitation. 


POSTWAR REFUND OF EXCESS 
PROFITS TAX 


The Secretary of the Treasury is 
directed to establish a credit to the 


account of each excess profits tax- 
payer with a taxable year ending on 
or after July 31, 1942, of an amount 
equal to 10 per cent of the excess 
profits tax, and within three months 
after the tax is paid to issue to the 
taxpayer bonds in such amount. In 
the case of a fiscal year beginning 
in 1941 and ending after June 30, 
1942, the credit is 10 per cent of the 
difference between the excess profits 
tax imposed for such year and what 
the excess profits tax would have 
been for such year under the old 
law. 

The bonds bear no interest, and 
cannot be transferred, pledged or 
assigned until the cessation of 
hostilities in the present war. They 
mature on a sliding scale. Bonds 
purchased with a credit for 1942 
mature on December 31 of the 
second calendar year beginning 
after cessation of hostilities. The 
proceeds of the bonds need not be 
included in taxable income. 

Strangely enough, when the total 
of excess profits tax, normal tax 
and surtax passes the 80 per cent 
limitation point, it becomes advan- 
tageous from the postwar credit 
standpoint for the excess profits 
tax to be as large as possible. 
Hence the lower the excess profits 
credit, and the higher the excess 
profits net income in relation to the 
surtax net income, the better off 
the corporation is. The postwar 
refund is based only on the excess 
profits tax. The greater the excess 
profits tax, the greater the postwar 
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refund, whereas the total tax (being 
limited to 80 per cent) remains 
unchanged. The saving is 4 per 
cent (10 per cent of 40 per cent) 
of the decrease in the excess profits 
credit or the increase in the excess 
profits net income. 

However, in order to secure this 
advantage, taxpayers cannot use 
the lower of the income credit or the 
invested capital credit. The new 
law requires that the credit be used 
which results in the lower excess 
profits tax, which would be before 
the postwar refund. The privilege 
of disclaiming one of the credits is 
eliminated retroactively. 

If the adjusted excess profits net 
income is high enough with relation 
to the normal tax and surtax net 
income, a company may pay no 
normal or surtax, the entire 80 per 
cent representing excess profits tax. 


CREDIT FOR DEBT RETIREMENT 


If the taxpayer so elects, he may 
in his return deduct as a credit 
against the excess profits tax 40 per 
cent of the amounts paid on the 
principal of indebtedness evidenced 
by a bond, note, etc., up to 10 per 
cent of the excess profits tax for the 
taxable year. Any such credit 
claimed reduces the amount of 
credit available for postwar refund 
bonds. 

No credit is allowed for a taxable 
year beginning in 1941 or ended be- 
fore September 1, 1942. In the case 
of a taxable year beginning in 1942 
prior to September 2 and ending 


after September 1, 1942, the credit 
is limited to 40 per cent of the 
amount by which the debt at Sep- 
tember 1, 1942 exceeds the debt at 
the close of the taxable year. In the 
case of later taxable years the limit 
is 40 per cent of the amount by 
which the smallest amount of debt 
during the period beginning Sep- 
tember 1, 1942 and ending with the 
close of the preceding taxable year 
exceeds the debt as of the close of 
the later taxable year. 


CORPORATIONS WITH FISCAL YEARS 


Corporations with fiscal years 
ended on or before June 30, 1942, 
are not affected by the tax rates of 
the new law. In the case of corpo- 
rations with a fiscal year beginning 
in 1941 and ending after June 30, 
1942, a tentative excess profits tax 
(A) is computed under the old law. 
Another tentative excess profits 
tax (B) is computed at the rates in 
the new law. The excess profits tax 
is that portion of (A) which the 
number of days in such taxable year 
before July 1, 1942 bears to the total 
number of days in the taxable year 
plus that portion of (B) which the 
number of days in such taxable 
year after June 30, 1942 bears to the 
total number of days in the taxable 
year. 

Similarly, in the case of the 
normal tax and surtax, the tax is 
that portion of a tentative tax com- 
puted under the old law which the 
days before July 1, 1942 bear to the 
total days in the taxable year and 
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that portion of a tentative tax 
computed at the new rates which 
the days after June 30, 1942 bear to 
the total days in the taxable year. 

In determining the tentative ex- 
cess profits tax, normal tax and 
surtax at the new rates, the new 
method of determining the portion 
of the income subject to each tax is 
used, except that the deduction for 
dividends on public utility preferred 
stocks is not allowed in computing 
the surtax. Otherwise, both the 
excess profits credit and the net in- 
come are computed under the old 
law for the purpose of the tentative 
tax at both new and old rates. For 
example, the new limitations on 
capital losses will not apply to any 
fiscal year ended in 1942, if such 
year began in 1941. 


RETURNS FOR FRACTIONAL PART OF 
YEAR 


When a corporation changes its 
fiscal year it must file a return for a 
short period to effectuate the 
change. The income for the short 
period must be placed on an annual 
basis. 


The new law provides that, if the 
taxpayer establishes what is the 
net income for the twelve months 
beginning with the first day of the 
short period, the tax for the short 
period shall be reduced to an 
amount which is such part of the 
tax computed on the net income for 
such twelve-month period as (a) the 
net income for the short period is of 





(b) the net income for the twelve- 
month period. 


The tax for the short period can- 
not be less than the tax would be 
without placing the income on an 
annual basis. 


In the case of a corporation 
which has disposed of substantially 
all its assets, the twelve-month 
period above referred to ends with 
the last day of the short period in- 
stead of beginning with the first day 
of that period. 

Relief must be sought by way of 
claim for refund. The income need 
not be placed on an annual basis in 
computing any of the taxes where 
the dividends paid credit is a factor. 
The amendment regarding returns 
for fractional periods is a com- 
mendable correction of a serious in- 
equity in prior law. 


WESTERN HEMISPHERE TRADE 
CORPORATIONS 


Western Hemisphere Trade Cor- 
porations are exempt from the cor- 
poration surtax. They are defined 
as domestic corporations all of 
whose business is done in North, 
Central, or South America, the 
West Indies or Newfoundland if 
(a) 95 per cent or more of the gross 
income for the three years preceding 
the close of the taxable year was 
derived without the United States, 
and (b) 90 per cent or more of its 
gross income for such period was 
derived from the active conduct of a 
trade or business. Such corpora- 
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tions are already exempt from ex- 
cess profits tax. 


FOREIGN TAX CREDIT 


Under prior law a taxpayer had 
to make an irrevocable election in 
its tax return to treat foreign in- 
come taxes as a deduction from 
income or as a credit against the 
tax. For taxable years beginning 
after December 31, 1940, the elec- 
tion may be made at any time 
within the statutory period for 
filing refund claims. The change is 
a very desirable one because in 
some cases a taxpayer does not 
know which method is most advan- 
tageous until the Treasury has 
audited the return. 

For taxable years beginning after 
December 31, 1941, credit is al- 
lowed for income taxes paid by a 
subsidiary of a foreign subsidiary, 
and credit is allowed for taxes paid 
in lieu of income tax otherwise 
generally imposed by any foreign 
country or by any possession of the 
United States. 

The limiting ratio on the credit 
for foreign taxes against the normal 
tax and surtax is that proportion of 
the tax which the net income from 
foreign sources bears to the sum of 
the normal-tax net income and the 
credit for adjusted excess profits 
net income. Using the figures in 
Table II at the beginning of this 
article such latter sum would be 
$630,000 plus $295,000 or $925,000. 


Corporate Income 
Determination 


$25,000 SALARY LIMITATION 


Under the regulations which were 
promulgated by the Economic Sta- 
bilization Director on October 27, 
1942, pursuant to the Act of Oc- 
tober 2, 1942, an employer may not 
pay a salary which, after reduction 
by the Federal income taxes on the 
amount of such salary, would ex- 
ceed $25,000. The Federal income 
taxes on the salary are computed on 
the assumption that the salary 
represents the entire net income of 
the employee after the allowance of 
applicable credits. If an employee 
has substantial other income, the 
result will be that he will retain 
much less than $25,000 of his 
salary. The maximum salary for 
1943 under the regulations will be 
about $67,000, excepting in those 
cases where it may be increased by 
items of the kind mentioned in the 
next succeeding paragraph. 

If an employee establishes that 
his income from all sources is in- 
sufficient to meet customary chari- 
table contributions, etc., without 
undue hardship, he may be paid an 
additional amount to meet such 
payments. An additional amount 
may be paid to an employee who 
establishes that, after resorting to 
his income from all sources, he is 
unable, without disposing of assets 
at a substantial loss resulting in 
undue hardship, to meet the follow- 
ing payments: (1) Life insurance 
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premiums on policies in force on 
October 3, 1942; (2) required 
payments on fixed obligations in 
effect on October 3, 1942; and (3) 
Federal income taxes for prior 
years, not including taxes on the 
limited salary allowance. 

Though the limitations above 
described apply to salary paid or 
accrued after December 31, 1942, 
no amount may be paid or accrued 
after October 27, 1942 and before 
January 1, 1943, if the total salary 
paid, authorized, accrued or re- 
ceived for the calendar year 1942 
exceeds the prescribed limit (which 
in 1942, because of the victory tax 
not becoming effective until 1943, 
would be only approximately 
$54,000) and also exceeds the total 
salary for the calendar year 1941. 
However, an amendment to the 
regulations on November 5, 1942, 
suspends the limitation for 1942 
in any case in which the compensa- 
tion is paid pursuant to a bona fide 
contract in effect on October 3, 
1942. 

If an employer pays a higher 
salary than allowed under the regu- 
lations, the entire salary will be 
disallowed as a deduction for tax 
purposes. This provision of the 
regulations applies to salaries gen- 
erally and not only to those exceed- 
ing $25,000. 

The $25,000 limitation was a sug- 
gestion by the president of the 
C. I. O. and did not originate in 
Congress. On the contrary, Chair- 
man George of the Senate Finance 


Committee was quoted as saying 
that the $25,000 limitation would 
cause the Treasury to lose revenue, 
would raise administrative costs, 
and would penalize the man who 
works for his income. 


PENSION TRUSTS, ANNUITY PLANS, 
ETC. 

The new law places serious re- 
strictions on deductions for pay- 
ments made under stock bonus, 
pension, profit sharing or annuity 
plans, whether in the form of trusts 
or in the form of payments to 
insurance companies. Unless the 
requirements of the Act as to the 
plan being nondiscriminatory, etc., 
are met, the employees are im- 
mediately taxable if their interest 
is nonforfeitable, even though they 
may not receive benefits until many 
years later. If the requirements of 
the Act are not met and the interest 
of the employees is forfeitable, the 
corporation is allowed no deduc- 
tion. There are also further restric- 
tions on the portion of contributions 
that may be deductible by the em- 
ployer in each taxable year. Corpo- 
rations can no longer deduct in one 
year unlimited lump sum payments 
to insurance companies for annui- 
ties covering past service benefits. 


CONSOLIDATED RETURNS 


If an affiliated group of corpora- 
tions makes a consolidated excess 
profits tax return it must make a 
consolidated return for normal and 
surtax purposes and the surtax will 
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be increased by 2 per cent of the 
consolidated corporation surtax net 
income. The requirement of con- 
solidated normal and surtax returns 
is commendable, but there is no 
justification for the 2 per cent 
penalty. The new provision will 
benefit corporate groups if some of 
the members have net losses, but 
there may be cases where the bene- 
fit for income tax purposes would 
not be sufficient to warrant assum- 
ing the additional 2 per cent. Since, 
however, both excess profits and 
income taxes are involved, it will 
require considerable computation 
in some cases to determine whether 
consolidated or separate returns 
would be the more advantageous. 


Last-IN Frrst-OUT INVENTORIES 


Under prior law if a taxpayer 
wished to use the last-in first-out 
inventory method, all interim finan- 
cial statements had to be prepared 
on the last-in first-out method. In 
many cases this was entirely im- 
practicable. The new law elimin- 
ates this requirement as to interim 
statements, retroactively to taxable 
years beginning after December 31, 
1938. 

Many corporations which adopted 
the last-in first-out inventory 
method have found that as a result 
of war conditions beyond their con- 
trol they have been unableto keepan 
inventory of normal size and conse- 
quently the inventory which was 
frozen at a comparatively low cost 
will be largely disposed of in 1942, 


when the profit will be taxable at 
the new high rates. 

The new law purports to grant 
relief to such taxpayers for taxable 
years beginning after December 31, 
1941 and prior to the end of the 
war, if the taxpayer so elects in its 
return, and if the closing inven- 
tory of a subsequent year ending 
not more than three years after the 
war reflects a replacement in whole 
or in part of the goods so liquidated. 
The relief granted is a retroactive 
adjustment decreasing net income 
by the excess of the aggregate re- 
placement cost of the goods over the 
aggregate cost reflected in the open- 
ing inventory of the year of the in- 
voluntary liquidation, but if the re- 
placement cost is less than such 
inventory cost the difference must 
be added to such net income. 

The corporation must currently 
pay its full tax and secure a refund 
after the replacement of the goods. 

It is entirely problematical 
whether the new provision will 
actually afford relief in any par- 
ticular case, since the eventual re- 
placement price cannot be known. 


AMORTIZATION OF EMERGENCY FA- 
CILITIES 


Prior to amendment the amor- 
tization deduction was limited to 
emergency facilities constructed or 
acquired by corporations after June 
10, 1940. The new law extends to 
individuals, partnerships and estates 
and trusts the same privilege of 
claiming amortization of emergency 
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facilities and the date of the beginn- 
ing of the emergency has been 
changed to January 1, 1940. 

The term “emergency facility” 
has been broadened to inciude fa- 
cilities acquired or completed (A) 
by corporations after December 31, 
1939 and before June 11, 1940, and 
(B) by persons other than corpo- 
rations after December 31, 1939. 

Applications for Certificates of 
Necessity must be filed by corpora- 
tions within six months after Oc- 
tober 21, 1942 (date of passage of 
1942 Act) in the case of emergency 
facilities acquired or completed 
after December 31, 1939 and before 
June 11, 1940. In the case of 
emergency facilities completed or 
acquired after December 31, 1939 
by persons other than corpora- 
tions the application must be filed 
before the expiration of six months 
after the beginning of such con- 
struction, etc., or within six months 
after October 21, 1942, whichever is 
later. 

As to emergency facilities com- 
pleted or acquired (1) after Decem- 
ber 31, 1939 and before June 11, 
1940 by corporations or (2) after 
December 31, 1939 and _ before 
January 1, 1942 by a person other 
than a corporation, the taxpayer 
must advise the Commissioner of 
his election to take amortization 
within six months after October 21, 
1942. 

No amortization deduction will 
be allowed unless the Certificate of 
Necessity is made (1) within twelve 


months after October 21, 1942 in the 
case of facilities acquired or com- 
pleted by corporations after De- 
cember 31, 1939 and before June 
11, 1940 or (2) within nine months 
after the last date an application 
may be filed or within twelve 
months after October 21, 1942 
whichever is later in the case of 
facilities completed or acquired by 
persons other than corporations 
after December 31, 1939 and before 
January 1, 1943. 

In order to protect taxpayers 
who might begin construction on 
facilities during the emergency pe- 
riod but not complete them when 
the war terminates, an amendment 
permits the taxpayer to use an amor- 
tization period beginning with the 
month in which the construction 
was begun and ending with the 
month within which the emergency 
period ends or the facility ceased to 
be necessary in the interest of 
national defense. 

Provision is made for the credit 
or refund of income, declared value 
excess-profits and excess profits 
taxes which would not have been 
paid had the amortization pro- 
visions in the new Act been enacted 
on October 8, 1940 (date of Second 
Revenue Act of 1940). 


JEPLETION 


For taxable years beginning after 
December 31, 1941, in the case of 
taxpayers entitled to use percent- 
age depletion, the depletion allow- 
ance will be the greater of (1) such 
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percentage depietion or (2) deple- 
tion computed on cost or March 1, 
1913 value. No election is required. 
Percentage depletion at 15 per 
cent for fluorspar, ball and sagger 
clay and rock asphalt mines has 
been added to the provisions for 
percentage depletion of natural 
deposits contained in earlier laws. 


CAPITAL GAINS AND LOSSES 


The dividing line between long- 
term capital gains and losses and 
short-term capital gains and losses is 
reduced from eighteen months to 
six months. All capital gains, 
whether long or short-term are con- 
sidered together, as are all capital 
losses, and capital losses are de- 
ductible only from capital gains. 
Short-term capital losses may be 
deducted from long-term capital 
gains and vice versa. 

If a corporation has a net long- 
term capital gain in excess of any 
short-term capital loss, the normal 
tax, surtax and personal holding 
company surtax may not exceed 
25 per cent of such excess. This is 
the first time there has been a tax 
limitation on corporate capital gains. 
Long-term capital gains and losses 
are excluded in computing excess 
profits net income for the taxable 
year and base period years (similar 
to prior law), but the dividing line 
between long- and short-term is 
made six months, as in the case of 
normal tax and surtax. 


The excess of capital losses 





(whether short-term or long-term) 
over capital gains (whether short- 
term or long-term) is called a “‘net 
capital loss.”” A net capital loss 
sustained in any taxable year begin- 
ning after December 31, 1941 may 
be treated as a short-term capital 
loss in each of the five succeeding 
taxabie years, and as such may be 
deducted from any excess of capital 
gains over capital losses (whether 
short-term or long-term) until used 
up. If there are carry-overs for 
more than one year, the older 
carry-over is to be used up before 
the later carry-over. 

In order that a corporation may 
not lose any benefits of prior law, a 
net short-term capital loss of the 
last taxable year beginning in 1941 
(not in excess of the net income of 
such year) may be treated as a 
short-term capital loss in the suc- 
ceeding year to the extent of the net 
short-term capital gain of the suc- 
ceeding year. 

The holding period of stock or 
securities acquired from a corpora- 
tion by the exercise of rights will 
begin with the date the rights are 
exercised. 

When a bank has sustained net 
losses on the sale of securities de- 
scribed in the statute, such losses 
are treated as ordinary losses rather 
than capital losses. 

Under prior law any gain realized 
from a distribution in partial liqui- 
dation, such as the retirement of 
preferred stock, was a short-term 
capital gain regardless of the period 
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the stock was held. The new law 
eliminates this arbitrary restriction 
and the classification of the capital 
gain will depend on the holding 
period of the stock. 

Real Property; Involuntary Con- 
versions; Etc. Under prior law de- 
preciable property used in the trade 
or business was excluded from the 
definition of capital assets. The 
new law excludes all real property 
used in the trade or business. 

However, if the taxpayer derives 
gains from (1) the sale or exchange 
of depreciable or real property used 
in the trade or business held for 
more than six months (not held for 
sale to customers) plus (2) the 
involuntary conversion of such as- 
sets and capital assets held more 
than six months, and the total of 
such gains exceeds the losses of the 
same kind, such gains and losses are 
treated as long-term capital gains. 
If there is a net loss from the above 
sources the loss is treated as an or- 
dinary loss. 

Prior law recognized no gain or 
loss when property was involun- 
tarily converted into property sim- 
ilar or related in service or use, or 
into money which was used to 
acquire such property. Under the 
new law gain is not recognized, but 
any loss is recognized. 

Stock and Bond Losses on Securi- 
ties of Affiliated Companies. Under 
prior law if shares of stock in a 
corporation or rights to acquire 
such shares became worthless the 


loss was a capital loss. Similarly, if 


bonds, notes, etc., issued by a cor- 
poration with interest coupons or in 
registered form became worthless 
(in the case of a taxpayer other than 
a bank) the loss was a capital loss 
rather than a bad debt. 

The new law excludes from the 
capital loss category, but allows as 
ordinary losses, stock or securities 
of any corporation afiiliated with 
the taxpayer except that no partial 
bad debt deduction is allowable 
with respect to such securities. 

A corporation is deemed to be 
affiliated with the taxpayer for this 
purpose only if (1) at least 95 per 
cent of each class of its stock is 
owned directly by the taxpayer; 
(2) more than 90 per cent of the 
aggregate of its gross incomes for 
all taxable years was derived from 
sources other than royalties, rents, 
dividends, interest or annuities or 
gains from the sales or exchange of 
stock and securities; and (3) the 
taxpayer is a domestic corporation. 
It is not necessary that the corpo- 
ration the stock or securities of 
which becomes worthless be a do- 
mestic corporation. 


WAR LOSSES 


Because of the uncertainties as to 
when war losses are sustained, the 
new law provides rules to cover de- 
ductions for property destroyed or 
seized on or after December 7, 1941, 
in the course of military or naval 
operations. 


Property within an enemy coun- 
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try or within an area under the 
control of an enemy country on the 
date the United States declared 
war on such country will be deemed 
to have been destroyed or seized on 
the date war with such country was 
declared by the United States. 

In the case of property within an 
area which comes under control of 
an enemy country after the United 
States declared war on such coun- 
try, the property will be deemed to 
be destroyed or seized on the date 
the enemy gains control of the area. 
Since in some cases this date will be 
uncertain, the taxpayer may elect to 
deduct the loss at any time after the 
latest date on which the United 
States or a friendly country had 
complete control of the area and 
before the earliest date on which 
the enemy gained complete control, 
such dates to be determined by the 
Commissioner. 

In the case of an interest in or 
with respect to property referred to 
above, including stock or securities 
of a corporation owning such prop- 
erty, the interest will be deemed to 
have been destroyed or seized when 
the last property to which the inter- 
est relates would be deemed seized 
or destroyed under the above rules. 
In the case of corporate stock or 
securities, the losses will be ordinary 
losses and not capital losses, despite 
the general provisions which treat 
such losses as capital losses. The 
possibility of recovery of the prop- 
erty or of compensation for the 
destruction or seizure may be dis- 


regarded, except where there is 
insurance or similar indemnity. 

Any recoveries of war losses must 
be included in taxable income to the 
extent that the war losses resulted 
in a reduction of any income tax of 
the taxpayer. 

The war loss amendments are ap- 
plicable to taxable years beginning 
after December 31, 1940, but no 
loss can be claimed before December 
7, 1941 with respect to the property 
referred to in the amendments. 


BAD DEBTS 


The requirement that bad debts 
be charged off is eliminated retro- 
actively to taxable years beginning 
after December 31, 1938. 

The period of limitation for filing 
claims for refund involving deduc- 
tions for bad debts or “‘securities’’ 
becoming worthless is made seven 
years from the due date of the 
return, instead of three years. 

There have been many cases 
where a taxpayer charged off a bad 
debt in one year and the Treasury 
disallowed the deduction on the 
ground that the debt became worth- 
less in a prior year. Refund for the 
prior year was then denied, either 
because the debt had not been 
charged off or because the statute 
of limitations had run. The amend- 
ment will relieve this situation. 


RECOVERY OF BaD DEBTS 
PRIOR TAXES 


AND 


To resolve conflicting decisions, 
the new law provides that there be 
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excluded from gross income recov- 
eries of bad debts and taxes to the 
extent that the original deduction 
of the bad debts and taxes did not 
reduce the income tax liability for 
any prior taxable year. The amend- 
ment also covers interest on de- 
linquent taxes and is retroactive to 
all prior Revenue Acts. 


RECOVERY OF UNCONSTITUTIONAL 
FEDERAL TAXES 

In the case of any recoveries of 
unconstitutional federal taxes in 
taxable years beginning after De- 
cember 31, 1940 (such as processing 
taxes), the taxpayer may elect to 
exclude them from taxable income 
if he pays the additional tax that 
would be due for the prior year be- 
cause of eliminating the unconsti- 
tutional tax as a deduction, even 
though the statute of limitations 
has run for the prior year. This 
amendment disposes of the possi- 
bility that a company securing a 
process tax refund might have to 
pay a much higher rate of tax on the 
refund than was saved in the year 
the processing taxes were paid. 


TWo-YEAR CARRY-BACK OF INET 
OPERATING LOSSES 

The prior law permitted a net 
operating loss to be carried forward 
to the two succeeding years. The 
new law allows a net operating loss 
in any taxable year beginning after 
December 31, 1941 to be carried 
back to the two preceding years, ex- 
cept that a loss cannot be carried 


back to any taxable year beginning 
before January 1, 1941. 

A net operating loss for a taxable 
year beginning after December 31, 
1941 is first carried back to the two 
preceding years (not including a 
taxable year beginning before Janu- 
ary 1, 1941) and any excess over 
the sum of the income of the two 
preceding years may be carried for- 
ward two years. If a corporation 
has a large net operating loss for 
1943, for example, such loss will be 
applied first to 1941, then to 1942, 
then to 1944 and finally to 1945. 


AMORTIZATION OF BOND PREMIUM 


Heretofore, the issuer of a bond 
was permitted to amortize the bond 
premium or discount but the bond- 
holder could not. The premium was 
a capital loss when the bond was re- 
deemed. The new law allows the 
bondholder to amortize the pre- 
mium only, but does not apply to 
bond dealers. 

Amortization is mandatory with 
respect to fully tax-exempt bonds in 
the case of all taxpayers, but such 
amortization is not deductible from 
income. It merely reduces the tax 
basis of the bond. For this reason 
some taxpayers may decide to sell 
now such bonds which were pur- 
chased at a premium and secure a 
capital loss. 

Amortization is elective if the 
bond interest is fully taxable. If the 
bond interest is partially exempt, 
amortization is mandatory in the 


























case of corporations and elective in 
the case of other taxpayers. 


EXCLUSION OF INCOME FROM DIS- 
CHARGED INDEBTEDNESS 


Under prior law no income was 
realized by a corporation from the 
discharge of indebtedness evidenced 
by a security, if the corporation was 
in unsound financial condition, but 
the corporation’s tax basis of its 
assets was reduced by the exempted 
income. The new law eliminates the 
requirement that the corporation be 
in unsound financial condition, if 
the corporation consents to the re- 
duction of the tax basis of the as- 
sets, and extends the privilege to all 
taxable years beginning after De- 
cember 31, 1941 but before January 
1, 1946. 

In the case of railroad corpora- 
tions, as defined in Section 77 M of 
the National Bankruptcy Act, as 
amended, there is excluded income 
realized by reason of a modification 
in or a cancellation of indebtedness 
pursuant to a court order, without 
reduction of the tax basis of assets. 
IMPROVEMENTS BY LESSEE 

To overcome the effect of Helver- 
ing v. Bruun (309 U. S. 461) there 
is excluded from the gross income 
of a lessor the income derived by a 
lessor of real property upon the ter- 
mination of a lease attributable to 
improvements made by the lessee, 
and such inprovements may not be 
included in the tax basis of the as- 
sets to the lessor. The troublesome 
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problem of valuing such improve- 
ments is accordingly eliminated. 


Excess Profits 


INVESTED CAPITAL CREDIT 


The excess profits credit based on 
invested capital will be computed at 
the following rates: 


On portion of Raie of 
Invested Capital Credit 
Not over $5,000,000 ......... 8% 
$ 5,009,000—$10,000,000......... 7% 
$10,000,000—$200,000,000........ 6% 
Over $200,000,000............. 5% 


EXcEss OUTPUT OF MINING AND 
TIMBER OPERATIONS - 

As an incentive to mining and 
timber operations, the new law ex- 
cludes from excess profits net in- 
come certain income from excess 
output of mines and timber blocks, 
and bonus payments made to pro- 
ducers of minerals or timber by 
agencies of the government. The 
excess output exempted from excess 
profits tax is determined by the re- 
lation of the output in the taxable 
years to that of the “‘base period” 
beginning after December 31, 1935, 
and before January 1, 1940. 


Two-YEAR CARRY-BACK OF UN- 
USED EXCESS PROFITS CREDIT 
Prior law permitted a two-year 
carry forward of an unused excess 
profits credit (the excess of the ex- 
cess profits credit over the excess 
profits net income). The new law 
permits in addition a two-year 
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carry-back, beginning with the un- 
used excess profits credit for a tax- 
able year beginning after Decem- 
ber 31, 1941. There can be no 
carry-back to any taxable year be- 
ginning prior to January 1, 1941. 
The unused credit is first carried 
back, and any excess over the ad- 
justed excess profits net income for 
the two preceding years may be 
carried forward to the two succeed- 
ing years. 

An unused excess profits credit 
for a fractional part of a year is re- 
duced to such part thereof as the 
number of days in the fractional 
period is of the number of days in 
the twelve months ending with the 
close of the taxable year. 


BASE PERIOD NET INCOME OF 
LOWEST YEAR IN BASE PERIOD 


Under prior law in computing the 
average base period net income un- 
der the general average rule a deficit 
year could be omitted, or if there 
was a deficit in more than one year 
the year with the greatest deficit 
could be omitted. The new law is 
much more equitable in that it per- 
mits the exclusion of any one year 
whether or not a deficit year and 
the substitution therefor of 75 per 
cent of the average income of the 
other years, reduced by deficits. 
The new rule will not apply if a tax- 
payer elects to use the growth pro- 
vision, relating to cases where there 
are increased earnings in the last 
half of the base period. 


INVESTED CAPITAL IN TAX-FREE 
INTERCORPORATE LIQUIDATIONS 


Under prior law when a subsidi- 
ary was liquidated in a tax-free 
liquidation under section 112(b) 
(6), there was added to the invested 
capital of the parent company the 
excess of the tax basis of the sub- 
sidiary’s assets over the tax basis of 
the parent company’s investment in 
the stock of the subsidiary. If the 
tax basis of the assets was less than 
the tax basis of the stock the differ- 
ence reduced invested capital only 
to the extent of the earnings and 
profits of the parent. 

The new law draws a distinction 
between cases where the stock of the 
subsidiary has a “‘cost’’ basis in the 
hands of the parent and cases where 
such stock does not have a “‘cost”’ 
basis. The law does not define 
““cost”’ basis, leaving that to the 
regulations. Presumably the Com- 
missioner will issue regulations simi- 
lar to the consolidated returns regu- 
lations, and define a “‘cost’’ basis as 
a basis determined without refer- 
ence to the basis in the hands of a 
transferor, with various exceptions. 


When the stock of the subsidiary 
has a “‘cost’”’ basis in the hands of 
the parent the difference between 
the cost of the stock and the tax 
basis of the subsidiary’s assets is 
added to or deducted from the earn- 
ings or profits of the parent, so that 
the reduction in invested capital 
cannot exceed the earnings or profits 
of the parent. The tax basis of any 
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assets owned bythesubsidiary when 
the parent purchased the stock of 
the subsidiary will be determined 
by reference to the price paid for 
the subsidiary’s stock, and this basis 
will also be used in determining the 
earnings or profits of the parent 
company for periods after the liqui- 
dation of the subsidiary. 

When the stock of the subsidiary 
has other than a “‘cost”’ basis, the 
difference between the basis of the 
stock and the basis of the assets is a 
direct addition to or deduction from 
the equity invested capital of the 
parent. Any reduction may there- 
fore exceed the earnings or profits of 
the parent and to that extent the 
new provisions are inequitable, par- 
ticularly in cases where the subsidi- 
ary has incurred large losses after its 
stock was acquired by the parent. 
The tax basis of the assets, under 
this paragraph, will be the cost of 
the assets to the subsidiary. 

The new rules will apply not only 
to liquidation under section 112(b) 
(6) but also to tax-free liquidations 
during consolidated income or ex- 
cess profits tax return periods. The 
new rules, at the taxpayer’s election, 
may be applied to all taxable years 
beginning after December 31, 1939. 


CAPITAL REDUCTION FOR CERTAIN 
INTERCORPORATE TRANSACTIONS 


As under prior law, corporations 
using the base period income credit 
must reduce the credit by 6 per cent 
of any capital reduction, represent- 


ing distributions to shareholders not 
out of earnings or profits. 


The new law treats as a capital 
reduction any net increase in the in- 
vestments in stocks of corporations 
which are members of the same con- 
trolled group, occurring after the 
beginning of the taxpayer’s first ex- 
cess profits tax year. The adjust- 
ment cannot exceed the excess of 
the investments in all domestic 
stocks and tax-exempt bonds over 
the amount of the investments in 
such stocks and bonds at the begin- 
ning of the taxpayer’s first excess 
profits tax year. 

The amendment was apparently 
designed to prevent tax avoidance 
by corporations, which have a base 
period income credit, transferring 
part of their business to subsidiaries 
which may use an invested capital 
credit. It is particularly objection- 
able in its retroactive application 
to all transactions occurring after 
the beginning of the first taxable 
year, even though they may have 
been consummated for bona fide 
business reasons. 


DEFICIT OF PREDECESSOR COR- 
PORATION 


Under prior law when a corpora- 
tion with an operating deficit was 
reorganized into a new corporation, 
in a tax-free reorganization the 
starting point of the invested capital 
of the new company was the tax 
basis of the assets transferred, and 
accordingly the capital originally 
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invested in the predecessor com- 
pany was reduced by the operating 
deficit. The new law, in particular 
circumstances, allows the deficit of 
the predecessor to be added to the 
invested capital of the new com- 
pany. The deficit is then treated as 
a recognized loss of the new com- 
pany, and accordingly reduces in- 
vested capital only to the extent of 
the accumulated earnings or profits 
of the new company. 

The amendment is unduly nar- 
row and covers only simple reor- 
ganizations of one company into 
another where all of the stock of the 
new company (which must be the 
sole consideration for the assets) 
goes to the stockholders of the old 
company. The amendment applies 
to taxable years beginning after 
December 31, 1939. 


INCOME CREDIT IN CONNECTION 
WITH CERTAIN EXCHANGES 

Under prior law, apparently as a 
result of an oversight, a corporation 
which elected to include in its base 
period income the income of a cor- 
poration the assets of which were 
acquired under certain conditions, 
could not take advantage of the 
growth provision applicable to cor- 
porations with increased earnings in 
the last half of the base period. This 
inequity has been eliminated retro- 
actively to taxable years beginning 
after December 31, 1939, at the tax- 
payer’s election. The new law con- 
tains various other modifications of 
the income credit of corporations 





acquiring the assets of other corpor- 
ations, which generally are of a 
liberalizing nature. 


ADJUSTMENT IN CASE OF INCON- 
SISTENT POSITION 


Prior law required that if in com- 
puting an excess profits credit a tax- 
payer treated an item inconsistent 
with the treatment accorded such 
item in determining the income tax 
liability of the taxpayer or a prede- 
cessor for a prior year, there would 
be added to the excess profits tax 
the tax that should have been paid 
for the prior year. The prior law 
did not define the term “‘prede- 
cessor.” An amendment, which 
applies to taxable years beginning 
after December 31, 1939, consider- 
ably restricts the very broad defi- 
nition of a “‘predecessor’”’ contained 
in the regulations issued under prior 
law, and accordingly eliminates a 
serious hardship which might arise 
under such regulations. 


Capital Stock and Declared 
Value Excess-Profits Taxes 


The capital stock tax and de- 
clared value excess-profits tax have 
been retained at the same rates as 
under prior law. For the year ended 
June 30, 1942 (in the capital stock 
tax return due November 28, 1942) 
an entirely new declaration is per- 
mitted, and under the Code as 
amended by the Revenue Act of 
1942 a new declaration will be per- 
mitted each succeeding year. 
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It will be necessary to declare in 
the return for the year ended June 
30, 1942 a value at least ten times 
the earnings before deducting federal 
normal tax, surtax and excess profits 
tax for any year ending after June 
30, 1942, and before July 1, 1943, if 
the payment of any declared value 
excess-profits tax is to be avoided. 

The effect of an insufiicient decla- 
ration of value may be illustrated 
as follows: 








Declared value.............. $2,000,000 
Actual earnings.............. $ 400,000 
Exemption, 10% of $2,000,000. 200,000 
Balance subject to declared 
value excess-profits tax..... $ 200,000 
Declared value excess-profits 
tax: 
6.6% of $100,000 (5% of 
TZ OOOO) = 5 os once sien $ 6,600 
13.2% of balance ($200,- 
000 less $100,000)...... 13,200 
$ 19,800 
Federal capital stock tax: 
$1.25 per $1,000 on 
S40) 90 2,500 
DORA TAK oo cccncscnes $ 22,300 





In this case, if a value of $4,000,- 
000 had been declared, there would 
be no declared value excess-profits 
tax and the total tax would be 
$5,000 ($1.25 per $1,000) or a gross 
saving of $17,300 before consider- 
ing the effect on normal tax, surtax 
and excess profits tax. 


No federal taxes based on income 
are allowed as deductions in com- 
puting the net income subject to the 
declared value excess-profits tax, 
but the declared value excess-profits 
tax is deductible in arriving at the 
regular excess profits net income, 
normal-tax net income and corpor- 
ation surtax net income. Because 
the capital stock tax is also deducti- 
ble, both taxes will yield little net 
revenue and it is unfortunate that 
the conferees did not accept the 
Senate’s proposal to eliminate these 
taxes. 


Individual Income 
Determination 


CAPITAL GAINS AND LOSSES 


As in the case of corporations, the 
dividing line between long-term 
capital gains and losses and short- 
term capital gains and losses is re- 
duced from 18 months to 6 months. 

If the capital asset has been held 
for more than 6 months, only 50 per 
cent of the capital gain is taken into 
account. If there is a net long-term 
capital gain in excess of any net 
short-term capital loss the tax on 
such excess cannot exceed 50 per 
cent of the amount of gain taken 
into account, making the maximum 
effective rate on such excess 25 per 
cent (50 per cent of 50 per cent). 

Capital losses (whether long-term 
or short-term) are deductible only 
from capital gains, plus the ordi- 
nary net income or $1,000, which- 
ever is smaller. A net capital loss 
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sustained in any taxable year be- 
ginning after December 31, 1941 
(without regard to the holding 
period) can be carried forward as a 
short-term capital loss for five years 
and until used up can be applied 
against any excess of capital gains 
over capital losses (regardless of the 
holding period) plus the ordinary 
net income or $1,000, whichever 
is smaller. 

A net short-term capital loss of 
the last taxable year beginning in 
1941 (not in excess of the net income 
of such year) may be treated as a 
short-term capital loss in the suc- 
ceeding year to the extent of the net 
short-term capital gain of the suc- 
ceeding year. 


NON-TRADE OR NON-BUSINESS DE- 
DUCTIONS 

To alleviate the harsh rule of 
Higgins v. Com’r, 312 U. S. 212, the 
new law permits an individual to 
deduct “‘all the ordinary and neces- 
sary expenses .. for the production 
or collection of income, or for the 
management, conservation, or main- 
tenance of property held for the 
production of income.”’ The usual 
expenses of an investor should 
now be allowable deductions, even 
though the investor is not engaged 
in a trade or business. Deductions 
allocable to tax-exempt income, in- 
cluding tax-exempt interest, will 
not be allowable. 

The amendment is retroactive to 
all prior Revenue Acts, and accord- 
ingly refund claims should be filed 


in appropriate cases if not barred 
by the statute of limitations. 


BAD DEBTS 


A bad debt incurred by an indi- 
vidual other than in the taxpayer’s 
trade or business will be treated as 
a short-term capital loss and ac- 
cordingly will be subject to the 
restrictions previously discussed un- 
der “Capital Gains and Losses.” 
If the debt is evidenced by a “‘se- 
curity,” as defined in the Act, the 
capital loss will be short-term or 
long-term, depending upon the hold- 
ing period. 


ALIMONY AND SEPARATE MAINTE- 
NANCE PAYMENTS 


The new law permits a husband 
to deduct payments required to be 
made to his wife, under a decree of 
divorce or of separate maintenance 
or under a written instrument inci- 
dent to such divorce or separation. 
Such payments will be taxable to 
the wife. Payments for the support 
of minor children of the husband are 
not covered by the new provision. 
Alimony trusts are discussed in an- 
other article in this issue. 


PAYMENTS TO COOPERATIVE APART- 
MENT CORPORATIONS 


With certain restrictions, pay- 
ments made by a tenant-stockholder 
to a cooperative apartment corpora- 
tion to cover taxes and interest will 
be deductible, thus placing such 
tenants in the same position as a 
home-owner. 
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STATE AND LOCAL TAXES 


State and local sales taxes, which 
are separately stated, will be de- 
ductible by the purchaser if paid by 
him, even though they are techni- 
cally levied against the seller. 


FISCAL YEAR TAXPAYERS 


As in the case of corporations, 
individuals with fiscal years begin- 
ning in 1941 and ending after 
June 30, 1942, must compute a ten- 
tative tax at the 1941 rates and at 
the 1942 rates and use the propor- 
tion of each which the number of 
days before and after June 30, 1942, 
bear to the total number of days in 
the taxable year. In both computa- 
tions the net income must be com- 
puted under the law applicable to 
1941, including the alternative taxes 
on capital gains and losses. 


COMPENSATION FOR SERVICES Ex- 
TENDING OVER THIRTY-SIX 
MONTHS 


Under prior law when an indi- 
vidual received not less than 95 per 
cent of his compensation on the 
completion of services extending 
over a period of five years or more, 
the income could in effect be allo- 
cated back for tax purposes over the 
period the services were rendered. 
The new law reduces the period to 
thirty-six months, and reduces the 
percentage of compensation payable 


at completion of the services from 
95 per cent to 80 per cent. For tax- 
able years beginning after Decem- 
ber 31, 1940, and before January 1, 
1942, the factors are sixty months 
and 75 per cent of the compen- 
sation. 


INTEREST TO CARRY LIFE INSUR- 
ANCE 


Interest on indebtedness incurred 
or continued to purchase single 
premium life insurance or endow- 
ment contracts will not be allowed 
as a deduction. The policies are 
considered single premium if sub- 
stantially all the premiums are paid 
within four years. 


Extension of Statutory 
Limitation 
on Refund Claims 


Where the taxpayer has agreed to 
an extension of the statutory period 
for assessing additional taxes, re- 
fund claims may be filed within six 
months after the expiration of such 
extended period. This is a long 
needed change, but it is effective 
only as to overpayments for tax- 
able years beginning after Decem- 
ber 31, 1941, excepting that with 
respect to bad debts and worthless 
securities it is applicable to taxable 
years beginning after December 31, 
1938. 
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Relief Provisions 
Relating to Excess Profits Tax 


By J. MARVIN HAYNES AND WALLACE C. MAGATHAN 
(Washington Office) 


The relief provisions of the Excess 
Profits Tax Act may prove to be the 
most important in the law for many 
corporate taxpayers, not only in 
view of the large increase in the 
burden of the excess profits tax 
under the 1942 Act, but also be- 
cause the 1942 amendments greatly 
broaden the scope of relief and are 
retroactive to January 1, 1940. 

In discussing herein the relief 
provisions reference will be had 
principally to those contained in 
sections 711, 721 and 722 of the 
Internal Revenue Code.! Many 
amendments made by the 1942 Act 
are in effect relief provisions, since 
they specifically correct provisions 
of the Code so as to relieve inequit- 
able situations disclosed by the ad- 
ministration and interpretation of 
the revenue laws. Others retroact- 
ively amend provisions of prior laws 
for similar reasons. Among such 
provisions are those enacted for the 
relief of installment basis taxpayers 
and of taxpayers with income from 
long-term contracts (section 736). 
However, although such amend- 
ments definitely grant relief by 
reason of changes in the wording of 





1 All section references hereinafter are to 
the Internal Revenue Code as amended by 
the 1942 Revenue Act. 


the law, they are not, strictly 
speaking, relief provisions such as 
sections 711, 721 and 722. Of the 
three sections named the Congres- 
sional Committees refer only to 
section 722 as the “‘relief’’ provision. 
It seems proper, nevertheless, to 
treat sections 711 and 721 in this 
category, since they are general 
provisions which grant relief from 
the rigors of the statute in given 
circumstances. 


RELIEF SECTIONS 


Section 711 grants relief to tax- 
payers using the average income 
basis (that is, computing the excess 
profits credit on the basis of the 
average income of the 1936-1939 base 
period) by permitting the elimina- 
tion of certain abnormal deductions 
taken in the base period years. 

Section 721 grants relief to tax- 
payers by permitting them to arrive 
at a normal net income for a taxable 
year in the war period by eliminat- 
ing items of income from the taxable 
year, and transferring them either 
to previous taxable years or to sub- 
sequent taxable years to which 
under the statute they are properly 
attributable. 

By contrast with sections 711 and 
721, which deal with the actual 
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income of either the base period 
year or the taxable year, section 722 
provides relief by permitting the 
taxpayer to determine a constructive 
average base period income on cer- 
tain assumptions. 

In the 1942 amendments sections 
711 and 721 are but slightly changed. 
The principal, and by far the most 
important, changes were made in 
section 722, and the comments 
which follow will deal only with the 
changes in this latter section. 

Except for the fact that section 
722 retains the framework given it 
by the 1941 amendments, it has 
been otherwise rewritten. It retains 
the scheme of granting relief to cor- 
porations on the average income 
basis, but extends it to corporations 
which were required to use the in- 
vested capital basis of computing 
the excess profits tax credit. Cor- 
porations which voluntarily choose 
to use the invested capital basis 
may now change retroactively to 
the average income basis and claim 
benefit of the relief provisions. 


GENERAL RULE AS TO RELIEF 
UNDER SECTION 722 

Generally speaking, relief is allow- 
able under section 722, provided the 
taxpayer establishes two requisites: 
1. That the excess profits tax 
computed without the bene- 
fit of the section would be ex- 
cessive and discriminatory; 

and 
2. What would be a fair and just 
amount (representing nor- 


mal earnings) to be used as 
a constructive average base 
period net income for the 
purpose of computing an ex- 
cess profits tax based upon a 
comparison of such normal 
earnings with the earnings 
of an excess profits tax year. 

This general rule applies whether 
the taxpayer elects to use the aver- 
age base period earnings method of 
computing the excess profits tax 
credit, or whether it uses the in- 
vested capital method of computing 
such credit, either by its own elec- 
tion or because it is required by law 
to use the latter method by reason 
of the taxpayer corporation not 
having been in existence on Janu- 
ary 1, 1940. However, the condi- 
tions or circumstances or abnormal- 
ities which must exist to permit the 
construction of so-called normal 
earnings differ as between corpora- 
tions which have the option of 
electing either the average earnings 
method or the invested capital meth- 
od and those corporations which are 
required to use only the invested 
capital method. 

A further general rule that ap- 
plies to all classes of corporate tax- 
payers claiming relief is that in 
reconstructing the base period earn- 
ings to determine normal earnings, 
no regard shall be had to events or 
conditions affecting the taxpayer, 
the industry of which it is a mem- 
ber, or taxpayers generally, which 
occur or exist after December 31, 
1939. This rule is set up in order to 
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eliminate consideration of the effects 
of the war, such as high war prices, 
swollen demand, and other factors 
which would not be normal prior to 
the imposition of the excess profits 
tax. An exception to this rule is 
made in cases where there has been 
a “change in the character of the 
business”’ or “the nature of the tax- 
payer’ as these phrases are defined 
in the law. This exception permits 
the consideration of events or condi- 
tions after December 31, 1939, to 
the extent that may be necessary to 
establish the constructive normal 
base period earnings. 

Taxpayers can probably better 
understand these general rules and 
make a more intelligent application, 
not only of them but also of the 
special rules hereinafter discussed, if 
they will first bear in mind the 
theory of the excess profits tax, 
viz., that it is intended to apply 
only to those profits which exceed 
normal profits. The excess profits 
credit is supposed to represent the 
norm, whether computed with or 
without the benefit of the relief pro- 
visions. Section 722 is in the law to 
permit normal income to be arrived 
at in cases in which this could not 
otherwise be done under the law. 
If taxpayers will thus view the relief 
sections, and examine their cases in 
this light, they will be better able to 
determine whether the tax appears to 
be ‘‘excessive and discriminatory.” 


RELIEF FOR CORPORATIONS EN- 
TITLED TO USE AVERAGE EARN- 
INGS METHOD 


Corporations in existence prior to 
January 1, 1940, are permitted to 
apply for relief whether in their re- 
turns they elect to compute their 
excess profits tax on the average- 
earnings basis or by the invested- 
capital method. To one reading the 
statute without this distinction in 
mind it would appear that no pro- 
vision is made for relief to corpora- 
tions which elect to use the invested- 
capital method. The report of the 
Ways and Means and the Senate 
Finance Committees (if there were 
any doubt in the language of the 
section) makes the matter clear. 
The Finance Committee in its re- 
port (Report No. 1631, 77th Con- 
gress, 2d Session), on page 25, 
states: 

This relief is granted all taxpayers in 
existence during the base period, even 
though they computed their excess profits 
on the invested-capital basis. Taxpayers 
who did not come into existence until after 
the base period, are permitted to have their 
income constructed for the base period on a 
basis comparable with other taxpayers simi- 
larly situated. 

Therefore, as to taxpayers in 
existence before January 1, 1940, 
relief is to be determined by the 
use of constructive base period aver- 
age earnings, irrespective of whether 
they use the average-earnings meth- 
od or the invested-capital method. 





— 
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In order to be entitled to the 


benefits of the section, a taxpayer 
must prove that the excess profits 
tax computed without the benefit of 
the section is “excessive and dis- 
criminatory,”’ that the average base 
period net income is not a fair 
measure of normal earnings, and 
that abnormal conditions affected 
its business during the base period, 
such as: 


3. 


That in one or mere years in 
the base period, production, 
output or operation was inter- 
rupted or diminished because 
of the occurrence of events 
unusual and peculiar in the 
experience of such taxpayer, 
either during or immediately 
prior to the base period, or, 
That the industry of which the 
taxpayer is a member was de- 
pressed during the base period 
because of temporary economic 
events unusual in such indus- 
try, and as a result the business 
of the taxpayer during such 
period was depressed, or, 

That irrespective of the indus- 
try as a whole the business of 
the taxpayer during the base 
period was depressed because 
of temporary economic circum- 
stances unusual in its business 
experience, or, 

That the business of the tax- 
payer was depressed during the 
base period because of condi- 
tions generally prevailing in its 
industry, which either 


(a) subjected the taxpayer to 
a profits cycle differing 
materially in length and 
amplitude from the busi- 
ness cycle experienced by 
all kinds of business gener- 
ally, or 

(b) subjected the taxpayer to 
sporadic and intermittent 
periods of high production 
and profits, and such peri- 
ods are inadequately repre- 
sented in the base period, 
or, 


. That the taxpayer, either dur- 


ing or immediately prior to the 
base period, commenced busi- 
ness or changed the character 
of the business, and the average 
base period net income does not 
reflect the normal operation for 
the entire base period of the 
business. The law defines neither 
the term “commenced busi- 
ness” nor ‘‘change in the char- 
acter of the business,” but a 
number of different situations 
are set forth as being included 
within the meaning of the latter 
term. Among these are “a 
change in the operation or 
management of the business,” 
“fa difference in the products or 
services furnished,” ‘‘a differ- 
ence in the capacity for pro- 
duction or operation” and “a 
difference in the ratio of non- 
borrowed capital to total capi- 
tal.” 


In addition to the five specific 
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abnormalities or situations or con- 
ditions creating abnormal earnings 
during the base period above set 
out, the section contains a final 
“catch all’ provision phrased as 
follows: 

(or)... because . . . of any other factor 
affecting the taxpayer’s business which may 
reasonably be considered as resulting in an 
inadequate standard of normal earnings 
during the base period and the application 
of this section to the taxpayer would not be 
inconsistent with the principles underlying 
the provisions of this subsection, and with 
the conditions and limitations enumerated 
therein. 

The Senate Finance Committee 
says of this provision at page 202 
of its report: 

Thus, corporations which do not meet the 
strict eligibility requirements set forth in 
this section are not debarred from relief if 
their case is within the spirit of the statute 
and if its application would not be incon- 
sistent with its principles and conditions 
and limitations. 

Many examples are given in the 
Ways and Means and the Senate 
Finance Committee reports to illus- 
trate the application of these sub- 
sections to specific cases, which 
should be helpful to taxpayers in 
considering the possibilities of relief 
in their own cases. These illustra- 
tions probably will be set forth in 
the amendments to be made to 
Regulations 109 and 110. 


RELIEF FOR CORPORATIONS NOT 
ENTITLED TO USE AVERAGE- 
EARNINGS METHOD 


Those corporations which have 
come into existence since Decem- 


ber 31, 1939, are required by section 
714(a) of the law to use the invested- 
capital method to compute their 
excess profits credit. Section 722 
provides relief for such corporations 
under certain circumstances, pro- 
vided the excess profits tax com- 
puted without the benefit of the 
section is excessive and discrimina- 
tory, and the excess profits credit 
based on invested capital would be 
an inadequate standard for deter- 
mining excess profits. Such taxpay- 
ers will be entitled to use a credit 
based on income, using a construc- 
tive base period net income as for 
corporations in existence prior to 
January 1, 1940, if they can estab- 
lish one of the following abnormali- 
ties: 

1. That the business of the tax- 
payer is of a class in which in- 
tangible assets not includible in 
invested capital under section 
718 make important contribu- 
tions to income, or, 

2. That the business of the tax- 
payer is of a class in which 
capital is not an important 
income producing factor, or, 

3. That the invested capital of the 
taxpayer is abnormally low. 


The Congressional reports like- 
wise give examples illustrative of 
the application of these provisions 
which should be considered by tax- 
payers of this class who believe that 
their excess profits as determined 
under other sections of the law in- 
clude some normal profits. 
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LIMITATIONS ON RELIEF 


By the 1942 amendments, which, 
as has been stated, are retroactive 
to all excess profits tax returns here- 
tofore filed, Congress has removed 
the arbitrary limitations on the 
amount of relief heretofore con- 
tained in section 722. This was 
done because under the high rates, 
a corporation entitled to relief 
should not be denied the benefits 
thereof because the amount of its 
tax saving did not satisfy certain 
arbitrarily fixed standards. How- 
ever, the limitations on the type of 
relief provided by sections 711 and 
721 have been retained and broad- 
ened. This is more particularly true 
asto the latter section. Such changes 
are of specific rather than of general 
interest. 


MAKING CLAIM FOR RELIEF 


Relief under sections 711 and 721 
should be claimed on the return. If 
this is not done, or if changes in the 
law provide greater relief, claims for 
refund should be filed. Taxpayers 
should understand that there are 
certain inherent relationships set up 
by the statute between claims under 
sections 711 and 721 and 722. Tax- 
payers should, therefore, consider 
their possible claims under 722 in 
conjunction with the application of 
sections 711 and 721 to their returns. 

Relief under section 722 may 
have been claimed heretofore in ac- 
cordance with the section as in prior 
laws. These claims should now be 
reviewed and new claims filed if 


section 722 as amended or other 
retroactive provisions of the law 
change the claim. Doubtless most 
of such claims will be affected, and 
applications for relief in such cases 
must be filed within six months 
after October 21, 1942, or on or 
before April 21, 1943. 

When relief has not been claimed 
under section 722 for prior years, it 
is imperative that the question be 
considered at once. Applications 
for relief in such cases must be filed 
on or before April 21, 1943. 

As to current returns the tax must 
in the first instance be computed 
without the benefits of section 722. 
However, subject to regulations to 
be issued, relief under the section 
may be claimed on the return or 
may be claimed separately by an 
application filed not later than six 
months after the date prescribed by 
law for filing the return. When the 
benefits of section 722 are claimed 
on the return, the law provides a 
method for the deferment of the tax 
payable at the time prescribed for 
payment, to the extent of 33 per 
cent of the amount of the reduction 
in the tax claimed to result from the 
application of section 722. This 
method of deferment is limited to 
those cases in which the return as 
filed shows that the adjusted excess. 
profits net income (computed with- 
out reference to section 722) is in 
excess of 50 per cent of the normal- 
tax net income computed without 
the credit for adjusted excess profits 
income. 
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All applications for relief, whether 
for current or prior years, must be 
filed in accordance with regulations 
to be prescribed by the Commis- 
sioner of Internal Revenue. 

Should a taxpayer not make an 
application under the several situa- 
tions above described, he may there- 
after make application for relief if 
the Commissioner proposes a de- 
ficiency in a preliminary notice 
(usually a so-called 30-day letter). 
However, in all such cases the 
amount of the relief is limited 
since it is provided that the effect 
of the application shall not be such 
as to bring about a refund of ex- 
cess profits tax. In the words of 
the statute this limitation provides 
that: 

. .. the operation of this section shall not 
reduce the tax otherwise determined under 
this subchapter by an amount in excess of 
the amount of the deficiency finally deter- 


mined under this subchapter without the 
application of this section. 


REVIEW OF ABNORMALITIES By THE 
TAX COURT OF THE UNITED 
STATES? 


The Tax Court of the United 
States is given jurisdiction to review 
claims for relief, not only under 
section 722, but also any questions 
arising as to relief under sections 
711(b) (1) (H), (1), (J) or (K), and 
section 721 with respect to ab- 
normalities in the base period and 


*By section 504 of the 1942 Act the name 
of the Board of Tax Appeals was changed to 
The Tax Court of the United States. 





in the income of the taxable year. 
This review may arise from the 
rejection of a claim for refund based 
on an application otherwise made in 
accordance with the law. The re- 
view is upon petition from a notice 
of disallowance of the application, 
in the same manner as review is 
obtained as to the determination of 
a deficiency. In cases where no 
application for relief has been filed 
and the Treasury determines a 
deficiency, the taxpayer may in his 
petition raise the question of relief 
and thus secure a review. As has 
been pointed out, the relief in such 
case is limited to the amount of the 
deficiency determined. 

A special division of the Tax 
Court is provided for, whose duties 
are to review the determinations 
and redeterminations by any divi- 
sion of such Court as to any ques- 
tion arising under section 721 (a) 
(2) (C) or section 722. The deci- 
sions of this special division are not 
reviewable by the Tax Court and 
are deemed decisions of the Court. 
When a decision of the Tax Court 
relates to the redetermination of a 
taxpayer’s tax liability solely by 
reason of the application of sections 
711 (b) (1) (H), (1), (J) or (K), sec- 
tion 721 or section 722, the law 
provides that such determinations 
are not reviewable by any other 
court or agency. When other ques- 
tions affect the tax liability the 
decisions of the Tax Court are re- 
viewable by the Circuit Court of 

(Continued on page 31) 
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The 1942 Revenue Act 


Probably the most voluminous, 
and certainly one of the most com- 
plex, pieces of revenue legislation 
ever enacted by Congress is the 
1942 Revenue Act which became 
law on October 21. The layman 
who is theoretically presumed to 
know the law, or suffer the penalty 
of his lack of knowledge, will cer- 
tainly not live long enough to 
master it, and the practitioner will 


not for a long time understand all 
its intricacies and be assured of 
their significance. In any event, it 
will be years before some of its 
provisions will have run the gamut 
of one of the several legal courses 
provided in the Internal Revenue 
Code, as, for example, Treasury 
ruling, trial before The Tax Court 
of the United States (the new name 
for the Board of Tax Appeals, 
which was created in 1924), review 




















30 


L. RK. B. G 


M. Journal 





by a federal circuit court, and fi- 
nally a decision by the United States 
Supreme Court. 

The 1942 Act is in the form of 
various amendments of the Internal 
Revenue Code and is the more com- 
plex because section numbers are 
used in the Act which differ from 
the section numbers of the Code 
provisions affected by the amend- 
ments. 

One thing may be said for the 
1942 Act, namely, that there was 
an evident intent to remedy vari- 
ous inequities and hardships which 
had developed or been disclosed 
in the course of the adminis- 
tration of the Code provisions. 
Some of these remedial provisions 
were either suggested by or had the 
cordial support of the Treasury as, 
for example, the amendment to 
overcome the unfair results of the 
decision in the well known Higgins 
case. 

Other remedial provisions were 
incorporated in the 1942 Act as 
the result of representations by 
taxpayers to the Congressional com- 
mittees charged with the framing of 
the Act. Too much emphasis can- 
not be placed on the importance of 
taxpayers exercising their constitu- 
tional right to make themselves 
heard when their interests are 
affected and especially when inter- 
ests are, or are in danger of, being 
prejudiced by unreasonable or in- 
equitable tax provisions. 

The current issue of the L. R. B. 
& M. JOURNAL is devoted to a con- 


sideration of the more important 
provisions of the 1942 Revenue Act, 
in continuation of our firm’s long 
standing practice of having the 
issue of the L. R. B. & M. JOURNAL 
immediately following a new federal 
tax law devoted to an analysis of 
important changes in our national 
tax structure. 

The various articles in this issue 
will, it is believed, be helpful to our 
staff in mastering the important 
provisions of the 1942 Act, and are 
commended to their careful study. 


Montgomery’s Federal 
Taxes on Corporations 


The above caption will be the 
title of the two tax books which 
will constitute the 1942-43 edition 
of Colonel Montgomery’s long series 
of works on taxation which began 
with the publication of his first book 
on Income Tax Procedure in 1917. 

One volume of the 1942-43 edi- 
tion will bear the subtitle of Gross 
Income and Deductions, and be 
devoted to the many different 
elements which enter into the deter- 
mination of corporate income for 
normal tax, surtax and excess profits 
tax purposes. As the publisher 
expresses it, 


It gives all-angle consideration to ques- 
tions like reorganizations; non-taxable ex- 
changes; tax basis; corporate distributions, 
including stock dividends; capital gains and 
losses; accelerated depreciation; handling 
amortization of emergency facilities. It 
points out and clarifies all changes, whether 
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statutory or by reason of Treasury rulings, 
court or Tax Board decisions. 

Throughout, it helps you find alternative 
and possibly more favorable courses; points 
out to you the important consequences of 
specific action, particularly if conditions 
change; helps you see the possibly limiting 
effects of precedents you may establish. 

The other volume will bear the 
subtitle of Tax Determination and 
Returns, and will deal at length with 
the difficult subject of the excess 
profits tax in all its ramifications, 
including average earnings of the 
prewar base period, invested capi- 
tal, abnormalities in both prewar 
years and taxable years of the war 
period, relief provisions for cases of 
undue hardship, consolidated re- 
turns for both excess profits and 
income tax purposes, the capital 
stock and declared value excess- 
profits taxes, and numerous other 


features of the determination of tax 
liability and the making of returns 
by corporations. Again, as stated 
by the publisher, 

It gives particular attention to the in- 
tricacies of the excess profits tax, where most 
of a company’s hardest problems arise, and 
where missteps or neglected opportunities 
are most costly. It explains the effect of 
new provisions, and of changes in computing 
the tax; applies wide experience under suc- 
cessive excess profits tax laws to help you 
elect and follow through, under the many 
options provided, the course best suited to 
company needs. 

The books are expected to come 
from the press next month and are 
commended to our staff for detailed 
study and for guidance in serving 
our clients in the most effective 
manner regarding their tax prob- 
lems. 

W.A.S. 





Relief Provisions Relating to 


Excess Profits Tax 
(Continued from page 28) 


Appeals and on writ of certiorari by 
the Supreme Court of the United 
States. 


GENERAL OBSERVATIONS 


Because of the rather short time 
limits prescribed for the filing of 
applications for relief, and because 
the questions involved are complex, 
and further because taxpayers and 
their accountants, already short- 
handed, will be heavily burdened 
in making returns, irrespective of 
claims for relief, it is imperative 


that consideration be given at once 
to these claims. The existence of a 
basis for the claims or the legal right 
thereto of the taxpayer is not al- 
ways apparent on the surface; there- 
fore careful analysis is always re- 
quired in their preparation. If a 
liberal allowance of time is not made 
for preparation, taxpayers may lose 
the relief which Congress intended 
they should have, either because 
the claims are not properly prepared 
as to basis, or because they are not 
filed in time. 
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Amendments Affecting Estates, 
Trusts and Gifts 


By JAMES O. WYNN 
(New York) 


A number of the amendments of 
the Internal Revenue Code which 
were mace by the Revenue Act of 
1942 affect estates, trusts and gifts. 
The more important of these are 
considered in this article. 


Income Tax 
INCOME TAX RATES 


The changes in rates of normal 
tax and surtax are applicable to 
estates and trusts and the benefi- 
ciaries thereof for taxable years 
beginning after December 31, 1941. 
The normal tax is six per cent. The 
surtax rates are as shown in the 
table on page 49. 


INCOME FROM GIFT, BEQUEST, OR 
DEVISE TAXABLE 


The principle of Jrwin v. Gavit 
(268 U. S. 161), viz., that amounts 
received under a gift, bequest, or 
devise of a right to income from 
property are to be included in gross 
income,—is written into the statute 
with respect to taxable years begin- 
ning after December 31, 1941. 


ANNUITIES CHARGEABLE AGAINST 
CORPUS, OR CORPUS AND IN- 
COME 


The principles of Burnet v. White- 
house (283 U. S. 148) (viz., that 


amounts received under a gift, de- 
vise, bequest or inheritance of recur- 
rent payments to be made in any 
event, whether or not of corpus, are 
not income to the recipient) and 
Helvering v. Pardee (290 U. S. 365), 
(viz., that the fiduciary, in comput- 
ing net income under section 162 of 
the Code, cannot deduct the amount 
of trust income distributed in pay- 
ment of an annuity chargeable 
against corpus, or corpus and in- 
come) are repudiated. Under the 
amendment, applicable to taxable 
years beginning after December 31, 
1941, any amounts receivable, at in- 
tervals, under a gift, devise or in- 
heritance and payable out of corpus 
or out of income or corpus, are to 
the extent actually paid out of in- 
come, to be included in the gross 
income of the recipient. A gift or 
bequest of money or property to be 
paid in a lump sum or at one time 
remains nontaxable as income even 
though it is actually paid out of 
income, unless it is specifically pro- 
vided that the gift or bequest is 
limited to the income of property. 
In any case in which the fiduciary 
can or must pay, credit or distribute 
the whole or any part of a gift, be- 
quest, devise or inheritance (except 
a lump sum gift, bequest, devise or 
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inheritance) out of corpus (as for 
example, where a deficiency in the 
amount can be made up by a pay- 
ment out of corpus), the amount 
paid, credited or to be distributed 
during the taxable year of the estate 
or trust (beginning after December 
31, 1941) is deductible by the fiduci- 
ary and must be included in the 
gross income of the beneficiary if 
the aggregate of such amounts so 
paid, credited or to be distributed is 
equal to or less than (A) the statu- 
tory net income of the estate or 
trust computed with the deductions 
for income distributable or properly 
paid or credited to beneficiaries or 
(B) the income (the amount avail- 
able for distribution to the benefici- 
ary under the applicable law of 
estates and trusts, as distinguished 
from the Internal Revenue Code) 
minus the deductions allowed by 
the Code for income distributable 
or properly paid or credited to bene- 
ficiaries, whichever is greater. If 
the aggregate of the amounts so 
paid, credited or to be distributed 
during the taxable year of the estate 
or trust exceeds the greater of the 
factors (A) and (B) discussed in the 
preceding sentence, that proportion 
of the amounts so paid, credited or 
to be distributed which bears the 
same ratio to the greater of the 
factors (A) and (B) referred to 
above as the amount so paid, 
credited or to be distributed bears 
to the aggregate of such amounts 
so paid, credited or to be distributed 
to beneficiaries for the taxable year 


is deductible by the fiduciary and 
must be included by the beneficiary 
in gross income. 


INCOME COLLECTED BY GUARDIAN 
OF INFANT 


The clause allowing as an addi- 
tional deduction from the gross in- 
come of a fiduciary the amount of 
income collected by a guardian of an 
infant which is to be held or dis- 
tributed as the court may direct is 
eliminated as ambiguous and un- 
necessary. This amendment is ap- 
plicable to taxable years beginning 
after December 31, 1941. 

The clause “income which is to 
be distributed currently” (allowed 
as an additional deduction from the 
gross income of the fiduciary) is de- 
fined (with respect to income which 
is to be distributed on or after the 
beginning of the first taxable year 
of the estate or trust, beginning 
after December 31, 1941) to include 
income for the taxable year of the 
estate or trust which, within the 
taxable year, becomes payable to 
the legatee, heir or beneficiary. 


INCOME PAYABLE MORE THAN 65 
Days AFTER BEGINNING OF 
TAXABLE YEAR 


In all cases (except cases in which 
the fiduciary can or must pay, credit 
or distribute, out of corpus, the 
whole or any part of a gift, bequest, 
devise or inheritance which is pay- 
able at intervals) if on a date more 
than 65 days after the beginning of 
the taxable year of the estate or 
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trust, income of the estate or trust 
for any period becomes payable, 
the amount of such income, to the 
extent of the income of the estate or 
trust for such period, or if such pe- 
riod is longer than twelve months, 
the last twelve months thereof, is 
deductible by the fiduciary and 
must be included by the beneficiary 
in gross income. The amendment 
is applicable to income paid, cred- 
ited or to be distributed on or after 
the beginning of the first taxable 
year of the estate or trust beginning 
after December 31, 1941. 


INCOME PAYABLE WITHIN FIRST 
65 Days OF TAXABLE YEAR 


If within the first 65 days of any 
taxable year of the estate or trust, 
income of the estate or trust, for a 
period beginning before the begin- 
ning of the taxable year becomes 
payable, such income, to the extent 
of the income of the estate or trust 
for the part of such prior period not 
falling within the taxable year, or 
if such part is longer than twelve 
months, the last twelve months 
thereof, is deductible by the fiduci- 
ary and must be included in the 
gross income of the beneficiary as 
of the last day of the preceding tax- 
able year. The amendment is ap- 
plicable to income paid, credited or 
to be distributed on or after the 
beginning of the first taxable year 
of the estate or trust beginning 
after December 31, 1941. 

If within the first 65 days of any 
taxable year of the estate or trust, 





an amount which can be paid at 
intervals out of corpus becomes 
payable, that part of such amount 
which bears the same ratio to such 
amount as the part of the interval 
not falling within the taxable year 
bears to the period of the interval 
(or if the part of the interval not 
falling within the taxable year is a 
period of more than twelve months, 
to the twelve months before the end 
of the taxable year) is deductible by 
the fiduciary and must be included 
in the gross income of the bene- 
ficiary as of the last day of the pre- 
ceding taxable year. The amend- 
ment is applicable to amount paid, 
credited, or to be distributed on or 
after the beginning of the first tax- 
able year of the estate or trust 
beginning after December 31, 1941. 


TRUSTS FOR PAYMENT OF ALIMONY 


There must be included in the 
gross income of a wife or former 
wife, or husband or former husband 
who is divorced or legally separated 
under a decree of divorce or of 
separate maintenance, the amount 
of the income of any trust which 
such wife, former wife, husband or 
former husband is entitled to receive 
and which, except for the amend- 
ment, would be includible in the 
gross income of her husband or 
former husband, or his wife or for- 
mer wife, and such amount shall not 
be included in the gross income of 
her husband or former husband or 
his wife or former wife. This 
amendment was designed to make 
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alimony and payments in lieu of 
alimony taxable to a divorced wife 
and not to the husband. If the tax- 
able years of the husband and wife 
begin on the same day, the amend- 
ment is applicable to taxable years 
beginning after December 31, 1941, 
in the case of the spouse entitled to 
receive the income and also in the 
case of the spouse who would, except 
for the amendment, be taxable on 
the income. If the taxable years of 
the husband and wife begin on 
different days, the amendment is 
first applicable, in the case of the 
spouse who would, except for the 
amendment, be taxable on the in- 
come, on the first day of the taxable 
year, beginning after December 31, 
1941, of the spouse entitled to 
receive the income. 

In case the decree of divorce or of 
separate maintenance, or a trust 
instrument described in the para- 
graph preceding, specifies an amount 
of money or a portion of the income 
of the trust as a sum which is pay- 
able for the support of minor chil- 
dren of the spouse who created said 
trust, such income remains taxable 
to said spouse, if it would be taxable 
to him except for the amendment, 
and if the income of the trust is less 
than the amount so specified, all of 
the income is so taxable. This 
amendment is applicable to the 
same period as stated in the last 
preceding paragraph. 

For the purposes of computing 
the net income of the estate or trust 
and the net income of the spouse 


entitled to receive the income of a 
trust described above, such spouse 
is considered as the beneficiary 
specified in Supplement E. 


CREDITS IN CASE BOND INTEREST 
Is AMORTIZED 


If the estate or trust elects to 
treat the premiums on bonds of the 
United States or instrumentalities 
thereof (other than a bond the inter- 
est on which is wholly exempt from 
income tax) as amortizable, and if 
all of the income of the estate or 
trust is taxable to the fiduciary, the 
credit allowed to the estate or trust 
for the interest on said bonds must 
be reduced by the amount of the 
amortizable bond premium for the 
taxable year. 

If the estate or trust owns a bond 
the interest on which is entirely 
exempt from income tax, it is man- 
datory that the premium on the 
bond be amortized. However, no 
deduction is allowed on account of 
such amortizable premium, the 
amortizable premium for the tax- 
able year being simply an adjust- 
ment to the basis or adjusted basis 
of the bond. 

If the estate or trust elects to 
treat the premiums on bonds of the 
United States or instrumentalities 
thereof (other than a bond the inter- 
est on which is wholly exempt from 
income tax) as amortizable, and if 
any part of the income of the estate 
or trust is taxable to any legatee, 
heir or beneficiary, the credit al- 
lowed to such legatee, heir or bene- 
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ficiary for his proportionate share of 
such interest must be reduced by 
the amount of the amortizable bond 
premium attributable to his share. 
The remainder of such amortizable 
bond premium must be applied to 
reduce the credit allowed to the 
fiduciary for the portion of such 
interest not allowed asa credit to 
the legatees, heirs, or beneficiaries. 

In the case of a decedent on the 
cash receipts and disbursements 
basis owning a wholly tax-exempt 
bond, the amortizable premium for 
the period ending with his death 
reduces his basis of the bond. If the 
bond is fully taxable, the interest 
accruing for the taxable year up to 
the date of his death is carried over 
to the estate or legatee, but the 
deduction for the period on account 
of the amortizable premium is al- 
lowed the decedent. If the bond is 
partially tax-exempt, the interest is 
similarly carried over to the estate 
or legatee and although the deduc- 
tion for amortized premium up to 
the date of death is allowed on the 
decedent’s final return, the credit of 
the estate or of the legatee for the 
partially exempt interest will not be 
reduced. 


ACCRUALS OF FIDUCIARIES 


Every fiduciary must file return— 
For every individual for whom 
he acts who is single or not 
living with his or her spouse, 

and for every estate for 
which he acts, having a gross 
income for the taxable year 


of $500 or over (instead of 
$750 or over). 

For every individual for whom 
he acts who is living with his 
or her spouse, having a gross 
income of $1,200 or over (in- 
stead of $1,500 or over). 


The amendment is applicable to 
taxable years beginning after De- 
cember 31, 1941. 


ACCRUALS TO DATE OF DEATH 


The provisions requiring the in- 
clusion in a decedent’s income and 
the allowance as deductions and 
credits for the taxable period ended 
with his death, of all amounts of 
gross income accrued up to the date 
of his death and all deductions and 
credits accrued up to the date of his 
death, is repealed and a provision 
inserted to the effect that in the case 
of a decedent on the accrual! basis, 
amounts (except amounts includible 
or deductible in computing a part- 
ner’s net income) which would be 
includible in the income of or allow- 
able as deductions and credits to 
such decedent solely by reason of 
his death, shall not be included in 
computing his income for the tax- 
able period ending with his death. 
Death does not, under the amend- 
ment, effect any change in the 
accounting practice used by the 
decedent during his lifetime. This 
amendment is applicable to taxable 
years beginning after December 31, 
1942. 

All income accrued up to the date 
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of the death of a decedent (not 
properly includible in any income 
tax return of the decedent) is 
treated as if it had been acquired 
in the transaction by which the 
decedent acquired the right to it, 
and considered to have the charac- 
ter which it would have had in the 
hands of the decedent if he had 
lived and is taxable in the taxable 
year when received, (1) to the estate 
of the decedent, if the right to re- 
ceive the amount was acquired by 
the estate from the decedent, or 
(2) if the estate did not acquire the 
right to receive the amount from 
the decedent or if the amount is 
received after a distribution by the 
estate of such right, to the person 
who did acquire such right by reason 
of the death of the decedent or by 
bequest, devise or inheritance. If 
any such right is transferred (in- 
cluding a sale, exchange or other 
disposition, but not including a 
transfer pursuant to the right of the 
transferee to receive such income by 
reason of the death of the decedent 
or by bequest, devise or inheritance 
from the decedent), there must be 
included in the gross income of the 
estate or the person entitled to the 
income, as above stated, for the 
taxable period in which the transfer 
occurs, the fair market value of such 
right at the time of the transfer or 
the value of the consideration for 
the transfer, whichever is greater. 
Similarly, the amount of any deduc- 
tions for expenses, interest and 
taxes, and the amount of any credit 





for foreign taxes, not deductible by 
the decedent during his lifetime, is, 
by the amendment, allowed, for the 
taxable year in which paid, to the 
estate, if the estate is liable to dis- 
charge the obligation to which the 
deduction or credit relates, or if the 
estate is not so liable, to the person 
who acquires from the decedent, 
subject to such obligation, an inter- 
est in the property of the decedent. 

Depletion not deductible by the 
decedent in his lifetime is allowed as 
a deduction to the estate or to the 
person entitled to receive the in- 
come to which the depletion relates, 
in the taxable year when such in- 
come is received. 

The estate or person required to 
include in gross income, income of a 
decedent accrued during the life- 
time of the decedent and not includ- 
ible in any income tax return of the 
decedent, is allowed, for the taxable 
year of such inclusion, a deduction 
for estate taxes, determined as fol- 
lows: The net value for estate tax 
purposes of all of the income ac- 
crued during the decedent’s lifetime 
and not includible in any income 
tax return of the decedent is de- 
termined by deducting from the 
value for estate tax purposes of all 
such income the deductions from 
the gross estate in respect of claims 
which represent expenses, interest, 
taxes, depletion and foreign taxes 
accrued during the decedent’s life- 
time and not deductible or subject 
to a credit in his tax returns. The 
estate tax attributable to such net 
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value is determined by reducing the 
gross estate by the amount of such 
net value and computing an estate 
tax on such reduced amount; the 
excess of the actual estate tax over 
the estate tax so computed is the 
estate tax attributable to such net 
amount. The deduction for estate 
tax is an amount which bears the 
same ratio to the estate tax at- 
tributable to such net value as the 
value for estate tax purposes of the 
gross income included in the tax- 
payer’s return (or the amount in- 
cluded, whichever is lower) bears 
to the value for estate tax purposes 
of all such income accrued during 
the lifetime of the decedent and not 
includible in his tax returns. These 
amendments are applicable to taxa- 
ble years ending after December 31, 
1942. But see the next succeeding 
paragraph. 

In the case of decedents who died 
(or dying) during the calendar years 
1934 to 1942, both inclusive, the 
amendments described in the two 
paragraphs next preceding may be 
made applicable to the last taxable 
period of the decedent and to sub- 
sequent taxable years of the estate 
and of the heirs, legatees, devisees 
and beneficiaries by the filing with 
the Commissioner of consents signed 
and sworn to by the fiduciary and 
each person, or his legal representa- 
tive, to whom income accrued prior 
to the death of the decedent and 
not includible in any of his tax re- 
turns is payable after his death. If 
such consents are filed after the time 


for the filing of the return for any 
period during which any such in- 
come is received, the deficiency re- 
sulting from the failure to compute 
the tax in accordance with the 
amendments shall be paid when the 
said consents are filed and may be 
assessed and collected within one 
year after the date of such filing, 
even though the ordinary statute of 
limitations expires prior to the end 
of such year. Similarly, a claim for 
credit or refund may be filed or a 
credit or refund allowed without 
the filing of a claim for any overpay- 
ment resulting from a failure to 
compute the tax in accordance with 
the amendments may be made with- 
in one year after the filing of such 
consents, except that no such claim 
may be filed or refund allowed after 
the running of the ordinary statute 
of limitations for the taxable period 
of the decedent ending with his 
death. If (a) the application of the 
amendments to the taxable period 
of the decedent ending with his 
death results in a deficiency or a re- 
fundable overpayment for such pe- 
riod, if (b) the income tax of the de- 
cedent for such period was deducted 
in computing the gross estate for the 
purposes of the estate tax, or in the 
case of a resulting overpayment, if 
such overpayment was included as 
part of the income tax so deducted, 
and if (c) at the time of the assess- 
ment of such deficiency or the credit 
ing or refunding of such overpay- 
ment, the statute of limitations has 
run on the crediting or refund, or 
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the assessment, of the estate tax, 
then the assessment or the over- 
payment of income taxes for the 
last taxable period of the decedent 
must be reduced by the resulting 
overpayment or deficiency, respec- 
tively, in estate taxes. 


BASIS OF PROPERTY TRANSFERRED 
IN TRUST BY GIFT 


A transfer in trust by a gift (in 
addition to transfers in trust by 
bequest or devise) is excluded from 
the rule that if property was ac- 
quired after December 31, 1920, by 
a transfer in trust the basis shall be 
the same as it would be in the hands 
of the grantor. Under the amend- 
ment, the basis of property acquired 
after December 31, 1920, by a 
transfer in trust by gift is the same 
as any other property acquired by 
gift after December 31, 1920, i.e., 
the basis in the hands of the donor 
or the last preceding owner by 
whom it was not acquired by gift, 
except that if such basis, adjusted, 
is greater than the fair market value 
of the property at the time of the 
gift, then for the purpose of deter- 
mining loss the basis is such fair 
market value. 


BASIS OF PROPERTY VALUED FOR 
ESTATE TAX PURPOSES ON 
ANNIVERSARY OF DEATH 


If property is acquired by bequest, 
devise or inheritance, or by the de- 
cedent’s estate from the decedent, 
and if the executor elects upon his 


return to determine the value of the 
gross estate by valuing all the prop- 
erty included therein as of the first 
anniversary of the decedent’s death, 
or, in the case of property distrib- 
uted by the executor, or by the 
trustee under a transfer in contem- 
plation of or intended to take effect 
in possession or enjoyment at or 
after death, or under a revocable 
trust, or sold, exchanged, or other- 
wise disposed of, at its value at the 
time of such distribution, sale, ex- 
change or other disposition, the 
basis shall be the fair market value 
of such property on the first anni- 
versary of the decedent’s death or 
at the time of such distribution, 
sale, exchange, or other disposition, 
whichever is earlier. If property so 
acquired consists of stock or securi- 
ties of a foreign personal holding 
company, the basis shall be such 
value or the basis in the hands of 
the decedent, whichever is lower. 
This amendment is applicable only 
to property acquired from a dece- 
dent dying after the enactment of 
the 1942 Act. 


AMORTIZATION OF EMERGENCY FA- 
CILITIES 


The benefit of the deduction for 
amortization of emergency facilities 
is allowed to estates and trusts. The 
deduction is to be apportioned be- 
tween the income beneficiaries and 
the fiduciary under the regulations. 
The amendment is effective as of 
October 8, 1940. 
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DEDUCTIONS FOR FUNERAL Ex- 
PENSES, ADMINISTRATION Ex- 
PENSES AND CLAIMS AGAINST 
THE ESTATE 


Funeral expenses, administration 
expenses and claims against an 
estate may not, except as stated in 
the sentence next succeeding, be 
allowed as a deduction in computing 
the net income of the estate unless 
there is filed, within the time and in 
the manner and form prescribed by 
the Commissioner, a statement that 
such amounts have not been claimed 
or allowed as deductions for estate 
tax purposes and a waiver of the 
right to have such amounts allowed 
at any time as deducticns for estate 
tax purposes. The amendment does 
not apply to expenses, interest, 
taxes, depletion and foreign taxes 
accrued prior to the date of the 
decedent’s death but not deductible 
in the decedent’s tax returns. The 
amendment, in so far as it relates 
to ordinary and necessary expenses 
paid or incurred during the taxable 
year for the production or collection 
of income, or for the management, 
conservation or maintenance of 
property held for the production 
of income, is applicable to all taxable 
years not barred by the statute of 
limitations. In all other respects 
the amendment is applicable to 
taxable years beginning after De- 
cember 31, 1941. 


VICTORY TAX 


The victory tax is applicable to 
estates and trusts. 


In computing 


victory tax net income, estates and 
trusts are allowed the deductions 
allowed by section 162. Every fidu- 
clary (except a receiver appointed 
by authority of law in possession of 
part only of the property of an indi- 
vidual) is required to make a return 
under oath for any individual, 
estate or trust for which he acts, if 
the gross income of such individual, 
estate, or trust is in excess of $624 
for the taxable year. The victory 
tax is effective on January 1, 1943. 


Estate Tax 


ESTATES TO WHICH APPLICABLE 
Except as otherwise expressly 
provided the amendments to the 
Code with respect to estate taxes 
are applicable only with respect to 
estates of decedents dying after the 
enactment of the 1942 Act (Octo- 
ber 21, 1942, 4:30 P.M. E.W.T.). 


COMMUNITY PROPERTY 


For the purposes of section 811(c) 
(transfers in contemplation of 
death, etc.) and section 811(d) 
(revocable transfers, etc.) a transfer 
of community property is consid- 
ered to have been made by the 
decedent, except such part thereof 
as may be shown to have been re- 
ceived as compensation for personal 
services actually rendered by the 
surviving spouse, or derived origin- 
ally from such compensation or 
from separate property of the sur- 
viving spouse. 

There must be included in the 
gross estate the interest of the de- 
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cedent and surviving spouse in com- 
munity property except such part 
thereof as may be shown to have 
been received as compensation for 
personal services actually rendered 
by the surviving spouse or derived 
originally from such compensation 
or from separate property of the 
surviving spouse. In no event shall 
such interest be included in an 
amount less than the value of that 
part of the community property 
over which the decedent had the 
power of testamentary disposition. 


POWERS OF APPOINTMENT 


There must be included in the 
gross estate any property (except in 
case of a bona Jide sale for an ade- 
quate and full consideration in 
money or money’s worth), (1) with 
respect to which the decedent at the 
time of his death (including cases in 
which the exercise of the power is 
subject to a precedent giving of 
notice, and in which the exercise of 
the power takes effect only on the 
expiration of a stated period after 
its exercise, whether or not on or 
before the date of the decedent’s 
death notice has been given or the 
power has been exercised) has a 
power of appointment, (2) with re- 
spect to which the decedent has at 
any time exercised or released a 
power of appointment in contem- 
plation of death, and (3) with re- 
spect to which the decedent has at 
any time exercised or released a 
power of appointment by a disposi- 
tion intended to take effect in 


possession or enjoyment at or after 
the decedent’s death or by a dispo- 
sition under which the decedent has 
retained for his life or any period 
not ascertainable without reference 
to his death or for any period which 
does not in fact end before his 
death, the possession or enjoyment 
of or the right to the income from 
the property or the right either 
alone or in conjunction with any 
person to designate the persons who 
shall possess or enjoy the property 
or the income therefrom. A power 
of appointment is defined as any 
power to appoint exercisable by the 
decedent either alone or in conjunc- 
tion with any person except— 

(A) a power to appoint within a 
class consisting of no per- 
son other than the spouse 
or former spouse of the de- 
cedent; the spouse or for- 
mer spouse of the creator 
of the power; descendants 
(including adopted and 
illegitimate descendants) 
of the decedent, his spouse 
or former spouse; descend- 
ants (including adopted 
and illegitimate descend- 
ants), other than the de- 
cedent, of the creator of 
the power, his spouse, or 
former spouse; spouses of 
such descendants; and 
charitable, etc., donees of 
the class to which legacies 
are deductible in deter- 
mining the net taxable 
estate; and 
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(B) a power to appoint within a 
restricted class if the dece- 
dent did not receive any 
beneficial interest, vested 
or contingent, in the prop- 
erty from the creator of 
the trust or thereafter ac- 
quire any such interest, 
and if the power is not 
exercisable to any extent 
for the benefit of the de- 
cedent, his estate, his cred- 
itors, or the creditors of 
his estate; 

but if a power of appointment is 
exercised by the decedent by creat- 
ing another power to appoint, which 
is within either exception (A) or (B) 
above, or both, the value of the 
property subject to such second 
power of appointment unreduced by 
any precedent or subsequent inter- 
est not subject to such power, shall 
be included in the gross estate of the 
decedent. 

Any property includible in the 
gross estate by reason of a power of 
appointment exercised or released 
in favor of a charitable or similar 
organization may be deducted in 
determining the net estate. 

Unless the will directs otherwise, 
any person or persons receiving any 
property, included in the gross es- 
tate of a decedent, by reason of the 
exercise, nonexercise or release of a 
power of appointment may be com- 
pelled to pay a proper proportion 
of the estate tax. 

The amendments are applicable 
as follows: 


(1) In the case of any power of 


appointment not exercis- 
able in favor of the dece- 
dent, his estate, his credi- 
tors, or the creditors of his 
estate, and created prior 
to the enactment of the 
Revenue Act of 1942, the 
amendments do not apply 
unless the power is exer- 
cised after the date of such 
enactment. 


(2) In the case of any power of 


appointment exercisable in 
favor of the decedent, his 
estate, his creditors, or the 
creditors of his estate, and 
created prior to the enact- 
ment of the 1942 law, the 
amendments will become 
applicable (a) six months 
after the termination of 
any legal disability exist- 
ing at the time of such 
enactment (including ser- 
vice in the military or 
naval forces of the United 
States during the present 
war) to release such power; 
or (b) on January 1, 1943, 
in case no such disability 
existed on the date of such 
enactment. 


(3) In the case of any power of 


appointment created prior 
to theenactment of the 1942 
law, where the decedent 
dies before January 1, 1943, 
the amendments arenot ap- 
plicable unless the decedent 
exercised the power. 
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For the purposes of the deduction 
for property previously taxed, prop- 
erty includible in the gross estate 
of the prior decedent and property 
included in the total gifts of a prior 
donor by reason of the existence of, 
exercise of, or release of power of 
appointment, and received by the 
decedent, shall be included in the 
amount deductible as property pre- 
viously taxed. The amendment is 
effective as of February 10, 1939. 
Claims for refund may be filed 
within one year after the enactment 
of the 1942 Act. 


PROCEEDS OF LIFE INSURANCE 


All amounts receivable by the 
executor as insurance under policies 
upon the life of the decedent are to 
be included in the gross estate 
whether or not such policies were 
taken out by the decedent. 

That proportion of all amounts 
(not merely the amounts in excess 
of $40,000) receivable by benefici- 
aries other than the executor as in- 
surance under policies upon the life 
of the decedent which the premiums 
paid, directly or indirectly, by the 
decedent, at any time, in the case of 
a decedent who at any time after 
January 10, 1941 possessed an inci- 
dent of ownership (other than a 
reversionary interest, but including 
incidents of ownership possessed by 
the decedent at his death as mana- 
ger of community property) in the 
policy, or paid, directly or indirectly, 
by the decedent, after January 10, 
1941, in the case of a decedent who 





at no time after that date possessed 
an incident of ownership in the pol- 
icy, bears to the total premiums 
paid for the insurance, is to be in- 
cluded in the gross estate of any 
decedent. Premiums paid with com- 
munity property of the decedent 
and surviving spouse shall be con- 
sidered to have been paid by the in- 
sured, except such part thereof as 
may be shown to have been received 
as compensation for personal ser- 
vices actually rendered by the sur- 
viving spouse or derived originally 
from such compensation or from 
separate property of the surviving 
spouse. In case any such policy was 
transferred by the decedent, by as- 
signment or otherwise, and the 
transfer constituted, in whole or in 
part, a taxable gift, or would have 
constituted a taxable gift in whole 
or in part, if a gift tax had been in 
effect at the time of the transfer, 
the amount of premiums paid di- 
rectly or indirectly by the decedent 
is to be reduced by an amount which 
bears the same ratio to the amount 
paid directly or indirectly by the 
decedent as the consideration, if 
any, in money or money’s worth re- 
ceived by the decedent for the trans- 
fer bears to the value of the policy 
at the time of the transfer. 

All amounts (not merely the 
amounts in excess of $40,000) re- 
ceivable by beneficiaries other than 
the executor as insurance under poli- 
cies upon the life of the decedent 
with respect to which the decedent 
possessed at his death any of the 
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incidents of ownership (not includ- 
ing a reversionary interest, but in- 
cluding incidents of ownership pos- 
sessed by the decedent as the mana- 
ger of community property) exer- 
cisable either alone or in conjunc- 
tion with any other person are to be 
included in the gross estate. 

Unless the decedent directs other- 
wise in his will, the beneficiaries of 
life insurance, the proceeds of which 
have been included in the gross 
estate, may be compelled to pay 
that proportion of the estate tax 
which such proceeds bear to the net 
estate plus $60,000. 


LIMITATION ON DEDUCTIONS FOR 
FUNERAL EXPENSES, ADMINIS- 
TRATION EXPENSES, ETC. 

The amount by which the deduc- 
tions for funeral expenses, adminis- 
tration expenses, claims against the 
estate, unpaid mortgages upon or 
indebtedness in respect to property 
the gross value of the decedent’s 
interest in which is included in the 
gross estate, and allowances for the 
support of dependents exceeds the 
value, at the time of the decedent’s 
death (reduced by the amount of 
any deduction for losses incurred 
during the settlement of the estate 
arising from fires, storms, shipwrecks 
or other casualties or from theft) of 
property includible in the gross 
estate which, or the avails of which 
would, under local law, bears the 
burden of the payment of said de- 
ductions, shall be disallowed as de- 
ductions from the gross estate. 





The same principle is applied to 
the deduction for property pre- 
viously taxed. 


CHARITABLE PLEDGES 


A claim founded upon a promise 
or agreement of the decedent to 
make a contribution or gift to or for 
the use of a charitable or similar 
donee and enforceable against the 
estate of the decedent is deductible, 
even though not contracted for an 
adequate and full consideration in 
money or money’s worth, if it would 
have been deductible if it had con- 
stituted a bequest. 


PROPERTY PREVIOUSLY TAXED 


The new law makes it plain that 
the deduction for property pre- 
viously taxed is to be allowed where 
only the additional estate tax im- 
posed by the 1932 Act was paid by 
the estate of the prior decedent. The 
amendment is effective as of June 
6, 1932. Claims for refund may be 
filed within one year after the enact- 
ment of the 1942 Act. 


DEDUCTIONS FOR CHARITABLE AND 
SIMILAR BEQUESTS 


Where an irrevocable disclaimer 
of a bequest, legacy, devise, transfer 
or power is made prior to the date 
prescribed for filing the estate tax 
return and such disclaimer results 
in an interest falling into a bequest, 
legacy, devise or transfer to or for 
the use of a charitable or similar 
beneficiary, such resulting interest 
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is deductible. The amendments are 
effective as of February 10, 1939. 

A deduction for bequests, etc., to 
charitable and similar beneficiaries 
is denied if any substantial part of 
the activities of such beneficiary is 
carrying on propaganda or other- 
wise attempting to influence legis- 
lation. 


CREDIT FOR GIFT TAXES AND LOCAL 
DEATH TAXES 


The credit for local death taxes is 
to be deducted before, instead of 
after, the deduction of the credit for 
payments of gift taxes. 


LIABILITY FOR ESTATE TAX AND 
LIEN THEREFOR 


The liability for the estate tax 
and the provisions with respect to 
the lien therefor are extended to in- 
clude (in addition to a transferee, 
trustee or beneficiary) the spouse 
and surviving tenant of the dece- 
dent and any person in possession of 
property by reason of the exercise, 
nonexercise, or release of a power of 
appointment, who receives or who 
has on the date of decedent’s death 
property included in the gross estate. 


EXEMPTION OF NONRESIDENT ALIEN 
ESTATES 


An exemption of $2,000 is granted 
to nonresident alien estates. No re- 
turn is required unless the value of 
the gross estate situated within the 
United States exceeds said amount. 


PERIOD FOR FILING PETITION WITH 
Tax CouRT 


A petition to The Tax Court of 
the United States may be filed with- 
in 150 days after the mailing of the 
deficiency notice if said notice is ad- 
dressed to an executor outside one 
of the states of the Union or the 
District of Columbia. The amend- 
ment is applicable to notices of 
deficiency mailed after the date of 
enactment of the 1942 law. 


SPECIFIC EXEMPTION 


The specific exemption is in- 
creased from $40,000 to $60,000. 


OVERPAYMENTS DETERMINED BY 
Tax COURT 


In order that a refund of estate 
taxes determined by The Tax Court 
of the United States may be made, 
the court must determine that such 
overpayment was made within three 
years before the filing of a claim 
therefor or within three years of the 
date of the deficiency notice, which- 
ever is the earlier (instead of with- 
in three years of the filing of the 
petition). 


Gift Tax 


GIFTS TO WHICH 
APPLICABLE 


AMENDMENTS 


Except as otherwise expressly 
provided, the gift tax amendments 
are applicable only to gifts made 
after December 31, 1942. 
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POWERS OF APPOINTMENT 


The exercise or release (except a 
release prior to January 1, 1943) of 
a power of appointment is taxable 
as a transfer of property by the 
individual possessing such power. 
The term “‘power of appointment’”’ 
means the same thing for gift tax 
purposes as for estate purposes. 
See page 41. 

If such a power to appoint was 
created prior to the enactment of 
the 1942 Act and is not exercisable 
in favor of the donee of the power, 
his estate, his creditors, or the credi- 
tors of his estate, the amendment is 
not applicable unless the power is 
exercised after the enactment of the 
1942 Act. 

If such a power of appointment 
was created prior to the enactment 
of the 1942 Act and is exercisable in 
favor of the donee of the power, his 
estate, his creditors or the creditors 
of his estate, the amendment is not 
applicable until the expiration of 
six months after the termination of 
any legal disability to release such 
power (including service in the mili- 
tary or naval forces of the United 
States in the present war) existing 
on the date of the enactment of the 
1942 Act. 


SPECIFIC EXEMPTION 


The specific exemption is reduced 
from $40,000 to $30,000. 


PERIOD FOR FILING PETITION WITH 
TAX COURT 
A petition to The Tax Court of 


the United States may be filed 
within 105 days after the mailing of 
the deficiency notice, if said notice 
is addressed to a donor outside the 
State of the Union and the District 
of Columbia. 


OVERPAYMENT FOUND BY TAX 


COURT 


In order that a refund of gift 
taxes found by The Tax Court of 
the United States may be made, the 
court must determine, as a part of 
its decision that the overpayment 
was made within three years of the 
filing of a claim or the mailing of the 
deficiency notice, whichever is the 
earlier (instead of within three years 
of the filing of the petition). 


SITUS OF STOCK OF DOMESTIC CorR- 
PORATION 


The situs of stock in a domestic 
corporation owned and held by a 
nonresident alien is fixed as within 
the United States. 


COMMUNITY PROPERTY 


All gifts of community property 
are taxable as gifts of the husband 
except to the extent that it is shown 
that such property was received as 
compensation for personal services 
actually rendered by the wife or 
derived originally from such com- 
pensation or from separate property 
of the wife. 


THE $3,000 EXCLUSION 


The first $3,000 (instead of the 
first $4,000) of the total gifts to any 
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person during a calendar year is ex- 
cluded from the total amounts of 
such gifts for such year. This ex- 
clusion is now extended to gifts 
made in trust. 


Common Trust Funds 


AMORTIZATION OF BOND PREMIUM 


The election given to all taxpay- 
ers as to how amortizable bond pre- 
miums shall be taxed, in the case of 
bonds held by a common trust fund, 
is exercisable only by the common 
trust fund. The amendment is 
applicable to taxable years begin- 
ning after December 31, 1941. 

If a common trust fund elects to 
treat the premium on bonds of the 
United States or instrumentalities 
thereof (other than a bond the inter- 


est on which is wholly exempt from 
tax, in which event amortization is 
compulsory) as amortizable, the 
credit allowed to each participant 
of a proportionate share of the in- 
terest on such bonds must be 
reduced by so much of the amortiz- 
able bond premium as is attribut- 
able to such share. 


THE Victory TAx 


The victory tax is applicable to 
participants in common trust funds. 
Any participant is required, in re- 
spect of his common trust fund 
income, to include in computing his 
victory tax net income, whether or 
not distributed or distributable, his 
proportionate share of the ordinary 
net income or the ordinary net loss 
of the common trust fund. 
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Tax Rates 


By H. E. BISCHOFF 
(New York Office) 


The 1942 Revenue Act is the 
largest single tax levy in American 
history. Treasury experts estimate 
that more than 16,000,000 new in- 
come taxpayers will be added to the 
present 28,000,000 due chiefly to 
the reduction in exemptions and the 
introduction of the 5 per cent vic- 
tory tax. 


Income Tax on Individuals 


The tax rates imposed by the 
Revenue Act of 1942 apply to tax- 
able years beginning after Decem- 
ber 31, 1941, except that individuals 
with fiscal years beginning in 1941 
and ending after June 30, 1942, will 
be partly subject to 1942 rates 
(Section 140 of Revenue Act of 
1942), and that the victory tax will 
apply to taxable years beginning 
after December 31, 1942. 


SIMPLIFIED TAX SCHEDULE 

An individual having a gross in- 
come of $3,000 or less derived from 
salary, wages, compensation for per- 
sonal services, dividends, interest 
and annuities, and reporting on a 
cash basis for the calendar year, 
may elect to pay the optional tax 
at the rates imposed by Section 400 
of the Code as revised by Section 
104 of the 1942 Act. The status of a 
married person, head of family, and 
dependents is determined as of July 
1 instead of at the end of the year, 


which was previously the case. The 
deduction from gross income for 
each dependent is $385. One spouse 
may not use the optional method if 
the other spouse uses the regular 
method. 


EXEMPTIONS 


The personal exemptions allowed 
citizens and residents have been re- 
duced to the following amounts: 
Single person or married person 

not living with spouse.......... $ 500 
Married person living with spouse 

or head of family..............<0. 1,200 
Credit for dependents (each)...... 350 


If a taxpayer would not qualify 
as “head of a family’”’ except by rea- 
son of there being one or more de- 
pendents for whom a credit is allow- 
able, the credit ($350) is not allowed 
with respect to one of such de- 
pendents. 

An estate is allowed a personal 
exemption of $500, and a trust $100. 


NORMAL RATE 


The normal income tax rate has 
been increased from 4 to 6 per cent. 


SURTAX RATES 


The surtax rates begin at 13 per 
cent on the first $2,000 of surtax net 
income and are graduated upward 
to 82 per cent on the excess over 
$200,000. 
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of net income shown in each 


bracket: 


In the following table the last 
column shows the combined normal 
and surtax on the maximum amount 


RATES OF TAX ON INDIVIDUAL INCOMES 
(Not including Victory Tax) 


Cumulative Combined 





Taxable Net Income Surtax Surtax on Normal 
in Excess of Rates Maximum Amount Tax (6%) 
Personal Exemption (pet.) in Each Bracket and Surtax* 
First $ 2,000 13 $ 260 $ 380 
2,000 to 4,000 16 580 820 
4,000 to 6,000 20 980 1,340 
6,000 to 8,000 24 1,460 1,940 
8,000 to 10,000 28 2,020 2,620 
10,000 to 12,000 32 2,660 3,380 
12,000 to 14,000 36 3,380 4,220 
14,000 to 16,000 40 4,180 5,140 
16,000 to 18,000 43 5,040 6,120 
18,000 to 20,000 46 5,960 7,160 
20,000 to 22,000 49 6,940 8,260 
22,000 to 26,000 52 9,020 10,580 
26,000 to 32,000 55 12,320 14,240 
32,000 to 38,000 58 15,800 18,080 
38,000 to 44,000 61 19,460 22,100 
44,000 to 50,000 63 23,240 26,240 
50,000 to 60,000 66 29,840 33,440 
60,000 to 70,000 69 36,740 40,940 
70,000 to 80,000 72 43,940 48,740 
80,000 to 90,000 75 51,440 56,840 
90,000 to 100,000 77 59,140 65,140 
100,000 to 150,000 79 98,640 107,640 
150,000 to 200,000 81 139,140 151,140 
Over 200,000 82 





*Before allowing credits for ‘‘Earned Income’”’ or for interest on U. S. obligations, etc., 


allowed under section 25 of the Code. 


VICTORY TAX 


In addition to the normal tax and 
surtax a tax of 5 per cent is imposed 
on “victory tax net income” on in- 
dividuals (other than nonresident 
aliens not engaged in business in the 
United States) having an annual 
gross income of more than $624, 
with respect to taxable years begin- 


ning after December 31, 1942. In 
general “victory tax net income” 
comprises gross income (excluding 
capital gains and certain interest) 
less expenses and other deductions 
described in Subchapter D. 


The total of normal tax, surtax 
and victory tax is limited to 90 per 
cent of net taxable income. 
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In the case of employed persons 
the 5 per cent tax will be withheld 
at the source by the employer on all 
compensation in excess of $12 per 
week. 

A post-war credit (refund after 
the war) is provided to the extent 
of 25 per cent of the victory tax 
(limited to $500) for single persons, 
40 per cent (limited to $1,000) for 
married persons, and 2 per cent for 
each dependent (limited to $100 
each). 

Credits against the victory tax 
currently payable are allowed for 
the payment of life insurance pre- 
miums, liquidation of indebtedness 
and purchase of U.S. bonds. These 
credits may not exceed the post-war 
credit, and correspondingly reduce 
the refund to be made to the tax- 
payer after the war. 


AND EXCESS PROFITS 
CORPORATIONS 


INCOME 
TAXES ON 


The tax rates imposed by the 
1942 Act apply to corporations with 
respect to taxable years beginning 
after December 31, 1941, except 
that corporations with fiscal years 
beginning in 1941 and ending after 
June 30, 1942 will be partly subject 
to 1942 rates. 


RATES OF TAX 


The rates of normal tax, surtax 
and excess profits tax imposed on 
corporations (other than the special 
classes of corporations hereinafter 
referred to) are indicated in the 
three 


illustrative computations 








(Tables I, II and III) and the ac- 
companying explanations which 
form part of the article beginning at 
page 1 of this issue. Consequently, 
those rates are not repeated at this 


point. 


Regulated Investment 
Companies 


These companies are exempt 
from the excess profits tax. They 
are taxed upon “Supplement Q net 
income” at the normal rate of 24 
per cent, and in addition upon 
“Supplement Q surtax net income’’ 
at the rate of 16 per cent. 


Surtax on Personal 
Holding Companies 


These companies are also exempt 
from the excess profits tax. How- 
ever, in addition to the regular cor- 
poration normal and surtax, a sur- 
tax upon their “undistributed Sub- 
chapter A net income” is imposed 
at the following rates: 


Undistributed Rates 

Subchapter A of 

Net Income Surtax 
Not in excess of $2,000.......... 75% 
In excess Of $2,000... ........0cccees 85% 


Surtax on Corporations 
Improperly 
Accumulating Surplus 


This tax, which is in addition to 
the regular corporation normal, sur- 
tax and excess profits taxes, is com- 
puted on “undistributed Section 
102 net income’’ of other than per- 
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sonal holding companies, and does 
not apply to income subject to ex- 
cess profits tax. The rates of tax 
remain unchanged, as follows: 


Undistributed Rates 

Section 102 of 

Net Income Surtax 
Not in excess of $100,000....... 274% 
In excess of $100,000. .......... 38144% 


Foreign Corporations and 
Nonresident 
Alien Individuals 


RESIDENT FOREIGN CORPORATIONS 
HAVING U. S. BUSINESS 


Foreign corporations engaged in 
trade or business in the United 
States are taxed on income from 
U. S. sources at the rate of 24 per 
cent, regardless of the amount 
thereof. They are also subject to 
the surtax under Section 15 at the 
rates previously outlined herein, 
except that Western Hemisphere 
Trade Corporations are exempt. 


NONRESIDENT ALIEN INDIVIDUALS 
HAVING U. S. BUSINESS 


The tax is based upon gross in- 
come from sources within the United 
States, less deductions applicable to 
such income, and less a personal ex- 
emption of $500 with certain excep- 
tions applicable to residents of 
Canada and Mexico. The rates of 
normal tax and surtax on such in- 
come are the same as those in case 
of citizens. 


NONRESIDENT FOREIGN CORPORA- 
TIONS AND NONRESIDENT ALIEN 
INDIVIDUALS HAVING NO U.S. 
BUSINESS 


In these cases the tax is to be 
withheld at the source under the 
conditions and at the rates shown 
in Sections 143 and 144 of the Code. 
The rate on fixed and determinable 
income in the United States, as de- 
scribed in Sections 211 and 231, has 
been increased from 273% per cent to 
30 per cent in the case of non-resi- 
dent alien individuals and non- 
resident foreign corporations, the 
increased rate being applied to in- 
come received after October 30, 
1942. If, however, such nonresident 
alien individuals have gross income 
of more than $15,400 from sources 
within the United States, they are 
subject to tax at the same normal 
and surtax rates as U. S. citizens on 
income for the entire year but not 
less than 30 per cent of gross income. 
In such case they are required to 
make returns, and to pay the excess 
of tax shown thereon over the tax 
which has been withheld at the 
source. 


The above rates are not to apply 
if their application would violate 
any treaty obligation of the United 
States and may be reduced in pur- 
suance of treaties relating to rates of 
tax on nonresident alien individuals 
resident in, and foreign corporations 
organized under the laws of, West- 
ern Hemisphere countries. 


Under treaty with Canada the 
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maximum tax on nonresident aliens 
who are residents of Canada is 15 
per cent. 
Capital Stock Tax 

The three-year system of ad- 
justed declared value has been dis- 
continued, and a new declaration of 
value of capital stock is now allowed 
each year, beginning with the year 
ended June 30, 1942. 

The Commissioner has granted 
a general extension to November 
28, 1942 for filing the return for the 
federal year ended June 30, 1942. 


Rate of Tax: $1.25 for each $1,000 
of declared value. 


Gift Tax 


The cumulative specific exemp- 
tion of $40,000 and the $4,000 ex- 
clusion allowed on account of each 
donee for gifts, other than gifts in 
trust or of future interest in proper- 
ty, continue until December 31, 
1942, and thereafter are $30,000 
and $3,000, respectively. Also, the 
$3,000 exclusion from the total gifts 
to any one donee during a calendar 
year has been extended to gifts in 
trust made after December 31, 1942. 

The rates of tax remain un- 
changed, as follows: 


GIFT TAX RATES 


Net Gifts ; 

(after deducting specific 
exemptions as described above) 
$ 0 to $ 5,000 
5,000 to 10,000 
10,000 to 20,000 
20,000 to 30,000 
30,000 to 40,000 
40,000 to 50,000 
50,000 to 60,000 
60,000 to 100,000 
100,000 to 250,000 
250,000 to 500,000 
500,000 to 750,000 
750,000 to 1,000,000 
1,000,000 to 1,250,000 
1,250,000 to 1,500,000 
1,500,000 to 2,000,000 
2,000,000 to 2,500,000 
2,500,000 to 3,000,000 
3,000,000 to 3,500,000 
3,500,000 to 4,000,000 
4,000,000 to 5,000,000 
5,000,000 to 6,000,000 
6,000,000 to 7,000,000 
7,000,000 to 8,000,000 
8,000,000 to 10,000,000 
Over 10,000,000 


Rates of Cumulative Tax on 
Tax Maximum Amount 
(pet.) of Each Bracket 
24% $ 112.50 
514 ' = 
814 A 
1014 2'950 
13% 3,600 
16% 5,250 

ie 1598 
8 ee 
2614 174,900 
2734 244,275 
2914 317,400 
314% 396,150 
3334 564,900 
363, 748,650 
3934 947,400 
42 1,157,400 
444 1,378,650 
474 1,851,150 
50% 2,303,650 
5214 2.878,650 
5434 3,426,150 
S7 4,566,150 
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Declared Value 
Excess-Profits Tax 


The rates of tax remain un- 
changed as follows: 


6.6 per cent of such portion of a corpora- 
tion’s net income (before deduction of 
declared value excess-profits tax), less the 
credit for dividends received, as is in excess 
of 10 per cent and not in excess of 15 per 
cent of the declared value at the close of 
its preceding income tax year, and 


13.2 per cent of such portion of a corpo- 
ration’s net income as is in excess of 15 per 
cent of the declared value. 


Excise Taxes 


No attempt has been made to 
deal in this article with the various 
manufacturers’ and retailers’ ex- 
cise, stamp, social security and 
other taxes included in the Code as 
amended by the Revenue Act of 
1942. These taxes have become 
considerable in number and some 
of them are quite complex in respect 
of determination and administra- 
tion. They need to be studied by 
each taxpayer in the light of his 
business and attendant circum- 
stances, so that he may decide to 
which of them he is subject. 


Estate Tax 


The basic rates (Section 810) and 
the rates for computing the addi- 
tional tax (Section 935) applying to 
estates of decedents dying on and 
after September 21, 1941 have not 
been changed by the Revenue Act 
of 1942. 


EXEMPTION 


The specific exemption of $100,- 
000 for computing the tax under 
Section 810 remains the same, but 
the specific exemption of $40,000 for 
computing the additional estate tax 
under Section 935 has been in- 
creased to $60,000 (and the $40,000 
insurance exclusion has been re- 
pealed) in the case of decedents 
dying after October 21, 1942. 


METHOD OF COMPUTATION 


Two separate computations are 
required in order to arrive at the 
total estate tax, namely: (1) using 
an exemption of $100,000 and the 
tax rates under Section 810 for the 
purpose of arriving at a base for 
computing the maximum credit (80 
per cent of such base) for inheri- 
tance and estate taxes paid to any 
state, territory, the District of 
Columbia or any possession of the 
United States, and (2) using an ex- 
emption of $40,000 or $60,000 in the 
case of decedents dying after Oc- 
tober 21, 1942, and the rates under 
Section 935, from which there is 
deducted the tax under Section 810 
(before deducting from the latter 
the credit for state tax). The 
amount remaining after deducting 
from (1) the credit for state inheri- 
tance and estate taxes is added to 
(2) to arrive at the total tax. 

The schedule of rates follows, the 
amount of tax shown being that 
applicable to the maximum amount 
of net estate falling in each bracket. 
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ESTATE TAX RATES 


Tax Under Section 810 
Amounts 
of Tax 


50 


12,500 
17,500 
22,000 
31,500 
34,500 
48,500 
68,500 
88,500 


133,500 
183,500 
238,500 
298,500 
363,500 
433,500 
903,500 
653,500 
813,500 
983,500 
1,163,500 
1,353,500 


Tax Under Section 935 
Amounts 


of Tax 
150 
500 
1,600 
3,000 
4,800 
7,000 
9,500 
12,300 
20,700 
50,700 
65,700 
113,700 
145,700 
180,700 
233,200 
251,700 
325,700 
423,200 
528,200 
753,200 
998,200 


1,263,200 
1,543,200 
1,838,200 
2,153,200 
2,468,200 
3,138,200 
3,838,200 
4,568,200 
5,328,200 
6,088,200 








FOR VICTORY—BUY U.S. WAR BONDS ANDSTAMPS *+* 
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Notes 


The following members of the 
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military service since the publica- 
tion of the September issue of the 
L. R. B. & M. JOURNAL: 
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Cincinnati: 
Floyd Kolb 


Dallas: 
Leon E. Smith 


Detroit: 
Stanley G. Janson 


New York: 
Dante Caimi 
Henry C. Elfers 
Robert L. Hartlieb 
Fred W. Hunold 
Owen W. Jaeger 
Felix W. Konkle 
Harold J. McDonald 
Wilfrid C. McLaughlin, Jr. 
Paul F. Mason 
Henry S. Sekerak 
Edward J. Taylor 
Irving R. Warshow 

Philadelphia: 
John S. Baxter 
Walter S. Bernheimer 
Donald H. Grim 
Lloyd S. Mortimer 
Charles C. Ross 
Louis J. Stow 


Pittsburgh: 

James Grier Marks, Jr. 
Rockford: 

Joseph Garrity 


San Francisco: 
William S. Mitchell, Jr. 


Mr. Russell served as Chairman 


of the Michigan Accounting Con- 
ference which was held in the Rack- 
ham Memorial Building, Detroit, 
Michigan, on November 7. This 
conference was sponsored jointly by 
the Michigan Association of Certi- 
fied Public Accountants and the 
School of Business Administration 
of the University of Michigan. 

Mr. Edward J. Barr, of our 
Detroit office, was one of the 
speakers at the conference. The 
subject of his paper was Termina- 
tion Problems Under War Con- 
tracts. 


A. R. Kassander, of our New 


York staff, addressed the Reading 
(Pa.) Chapter of the National Asso- 
ciation of Cost Accountants on 
September 18 on the subject of 
“Installation of an Operating Bud- 
get.” 

On October 15th he spoke to the 
Bridgeport (Conn.) Chapter of the 
N. A. C. A. on “Auditing and/or 
Accounting for Government Con- 
tracts.” 

The meeting is stated to have 
been the largest held by the Bridge- 
port Chapter this year. The report 
of the meeting by the National 
Secretary, which appeared in the 
N. A. C. A. Bulletin of November 
15, included the following para- 
graphs regarding Mr. Lybrand’s at- 
tendance at the meeting: 
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I had a lovely time in Bridgeport the other 
night. It might have been one of the most 
dramatic meetings in the history of the 
Association, but our dear old friend Dick 
Foster likes to do things in his own quiet 
and efficient normal way. Our senior Past 
President, Mr. Lybrand, was the guest 
chairman, and in the audience we had 
J. F. D. (John) Rohrbach who was Major 
Nicholson’s partner at the time our Asso- 
ciation was formed and who has always 
taken a deep personal interest in its develop- 
ment. He is now assistant to the President 
of Raybestos. Mr. Warner, our National 
Treasurer, also was there and, as you know, 
it was in the offices of his company that the 
first office of N. A. C. A. was established in 
1919. It was a very interesting occasion and 
a large and successful meeting . . . 

Dick Foster paid me the high compliment 
of asking me to introduce Mr. Lybrand, 
which was one of the most intriguing assign- 
ments I have ever had. I had introduced 
Mr. Lybrand in Bridgeport twenty years 
before. At that time we had no chapter in 
Bridgeport but there was an excellent or- 
ganization known as the Bridgeport Cost 
Forum which was operated by the Manu- 
facturers’ Association under the direction 
of Alpheus Winter. It had been suggested 
that we might establish a chapter of our 
Association in Bridgeport, but we felt that 
it would not be advisable to do so unless 
we could combine with the Cost Forum. 
Reiations between the two organizations 
were very friendly but the Cost Forum was 
justly proud of its accomplishments and 
they hesitated to submerge their identity 
with N. A. C. A. The purpose of the meet- 
ing was to discuss the possibility of an 
amalgamation. 

Mr. Lybrand was President of our Asso- 
ciation at the time and I introduced him. 
The amalgamation of the two organizations 
did not take place until almost ten years 


later, but possibly foundations of mutual 
respect may have been created on that 
occasion. In any event, some ten years 
later through the joint efforts of Alpheus 
Winter and Joe Coburn the Bridgeport 
Chapter was created and Alpheus Winter 
has always been one of our staunch friends. 
In order to make the picture complete, he 
was with us the other night. Possibly these 
personal relationships from years long gone 
loom more largely in our evaluations as we 
have deeper vistas through which to survey 
them, but I must confess at the risk of 
seeming sentimental that I had a choke in 
my voice as I went back across those years 
and viewed today this splendid chapter 
based upon the unselfish and constructive 
thinking of many men who are still par- 
ticipating in its growth and development. 


During October, Mr. A. J. Fowler, 
formerly of the staff of Messrs. 
Pattrick, Feist & Jack, chartered 
accountants in New Zealand, called 
on us with a letter of introduction 
from Mr. P. E. Pattrick, whom our 
firm has known for the past twenty 
years. Mr. Fowler was accom- 
panied by Mr. Appleby, both of 
them being members of the Royal 
New Zealand Air Force in training 
somewhere in Canada. Mr. Sinclair 
acted as their host and was able to 
have them meet that sterling New 
Zealander and erstwhile member of 
our staff, Mr. Gordon C. Cooke, 
now President of the D. L. & W. 
Coal Company, with whom they 
spent a part of their weekend visit 
to New York. 
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Lybrand, Ross Bros. & Montgomery 


Offices 


Cities Addresses 
New YORK:...... Downtown, 90 Broad Street 
Uptown, 1 East 44th Street 

PHILADELPHIA . . . . . Packard Building 


CHICAGO ...... . « 231 South LaSalle Street : 
BOSTON. ....... 80 Federal Street 
BALTIMORE ...... First National Bank Building } 
WASHINGTON ..... Investment Building . 
PITTSBURGH. . . . . . Union Bank Building 

DRTRONE 0. bo eas Book Building 

CLEVELAND ....:5. Midland Building 

CINCINNATI. ..... Carew Tower 

LOUISFIEE 05 iw Heyburn Building 

SaintLovis ..... 411 North Seventh Street 

ROCKFORD... 6 se 321 West State Street 

RTI 60 og as Healey Building 

DALLAS. . ... . . ~ First National Bank Building 

| ere ere Shell Building 


SAN FRANCISCO . .. . 2 Pine Street 
Los ANGELES . . . . . 510 South Spring Street 
SEATTLE .... . . » Skinner Building 





EUROPE 
LONDON, ENGLAND . . . 3 St. James’s Square, S. W. 1 











